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QUESTIONS PRESENTED 

1. In the ease of an admittedly vested remainder to 
the children of the testator subject to the intervening 
life interest of the widow, does a child have to survive 
the life tenant in order to take his share of the principal? 

2. If he does not, may the fact that the will then pro¬ 
vides that both principal and income shall be divested 
bv substitution of the issue of anv child dving before the 
wife with issue him or her surviving, be interpreted as 
meaning that there is a divestiture in the case of a child 
who dies before the wife without issuef 

3. And if it cannot, may the fact that the will then pro¬ 
vides that in the event that a child dies without issue 
his share of the income shall go to the survivor or sur¬ 
vivors of the wife and children, be interpreted, without 
more, as meaning that the testator intended that in the 
event that a child dies without issue his share of the in¬ 
come and principal shall go as follow’s: income to the sur¬ 
vivor or survivors of the wife and children and principal 
to the survivor or survivors of the children? 
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For the District of Columbia Circuit 


No. 13030 


JENNIE M. WARNER, Appellant 

v. 

THE RIGGS NATIONAL BANK OF WASHINGTON, 

D. C. ET AL., Appellees 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This is an appeal from a final order and judgment of 
the District Court of the United States for the District of 
Columbia in a proceeding instituted by the Trustee to con¬ 
strue certain provisions of the Last Will and Testa¬ 
ment of Brainard H. Warner, Sr., deceased, which had 
been admitted to probate in the District Court. The 
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District Court had jurisdiction under the provisions oi 
Title 11, Sections 301, 305, 306 and 504 of the District 
of Columbia Code, 1951 Edition, and this court, has juris¬ 
diction under Section 1291, Title 28, of the United States 
Code. 


STATEMENT OF THE CASE 

A Complaint For Construction of Will and Instructions 
to Trustee was filed by the Riggs National Bank of Wash¬ 
ington, D. C. as successor trustee under the will of 
Brainard Warner, Sr., deceased, to obtain the Court’s in¬ 
structions with respect to the distribution of a trust es¬ 
tate with a book value of about $400,000.00 which had 
been created bv the will. 

The testator had died in 1916 leaving a will which pro¬ 
vided generally as follows: (J.A. 9) 

(1) Upon his death the bulk of his property was 
to go into a trust with the net income from the 

i trust estate to be divided among his wife and his 
nine children in equal shares, the payments to con¬ 
tinue during the term of the life of his wife. (By 
the time of the testator’s death in 1916 one child, 

i Southard Parker Warner, had predeceased him, un¬ 
married and without issue), then 

(2) Upon the death of the wife, the trustees were 
directed to divide the residuum of his estate into nine 
equal parts, paying one part thereof to each of his 
nine children. (The wife died in 1954 and during 
the period from the death of the testator until the 
death of the wife, three more of his nine children had 
died as follows: (J.A. 4) 

(a) Brainard H. Warner, Jr., who died leaving 
issue who still survive. 

(b) Rebecca P. Warner who died testate and 
without issue, and 
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(c) Andrew Parker Warner who died testate and 
without issue.) 

(3) The will then proceeded to qualify the above 
division and payment proviso as follows: 

(a) In the event of the death of any of said chil¬ 
dren before the decease of my said wife, with issue 
him or her surviving, then such issue shall take the 
share of its deceased parent in the income and on 
the death of my wife the share of the deceased 
parent in the principal, 

(b) but if there be no such issue, then the share 
of the deceased child in the income shall be paid to 
the survivor or survivors of my said wife and 
children as the case may be, share and share alike 
until the death of my said wife, when the final divi¬ 
sion shall take place. 

The successor trustee became concerned upon facing the 
problem of final distribution because even a cursory read¬ 
ing of the will shows that there is a cross-remainder to 
the surviving children of the share of income of a child 
who predeceased the life tenant, without issue, but that 
there is no such cross-remainder in the share of the prin¬ 
cipal of a child who predeceased the life tenant, without 
issue. The suit for construction was therefore filed nam¬ 
ing the five (5) living children, the three (3) issue of 
the one child who predeceased the life tenant leaving 
issue, and the two (2) devisees and sole beneficiaries of 
the estates of the two children who predeceased the life 
tenant, without issue. (J.A. 2) 

The successor trustee asked for instructions on the fol¬ 
lowing questions: (J.A. 6, 7) 

1. Did the testator intend that the interest of those 
children who survived him and died without issue be¬ 
fore the death of the life tenant pass under their 
respective wills to the distributees thereunder, or 
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2. Did the testator intend that the interests of those 
children who survived him and died without issue 
before the death of the life tenant be divested on 
death and follow the provision for the payment of 
income and vest per stirpes in the surviving children 
or the issue of a deceased child and be distributed 
accordingly? 

Seven of the nine named defendants filed answers ask¬ 
ing the court to distribute in sixths (in accordance with 
the second alternative offered by the successor trustee). 
(J.A. 12-18) 

Of the two remaining defendants, Anna Parker Warner 
(who is one of the living adult children and in addition 
is the sole beneficiary and devisee under the will of one of 
the children who died without issue during the life ten¬ 
ancy), filed an Answer (J.A. 15) requesting that the 
Court construe the will in accordance with the true in¬ 
tent of the testator, and Jennie M. Warner (the named 
Appellant herein, who was the sole beneficiary and devisee 
of her deceased husband, the other of the children who 
died without issue during the life tenancy), filed an an¬ 
swer requesting the Court to give due consideration to 
any theory of law, equity or fact by which she might benefit 
under the will. (J.A. 14) 

The successor trustee then filed a Motion of Complaint 
for Summary Judgment Construing Will (J.A. 18) 
which was heard upon the pleadings and oral presenta¬ 
tion in support of the two divergent positions as set 
forth in the Complaint for Construction. (J.A. 6, 7) 

The only evidence before the court below was the will 
itself and two stipulations of fact, to wit: 

(a) that Appellant Jennie M. Warner did not marry 
the testator’s son until after the death of the tes¬ 
tator, i.e., during the life tenancy, (J.A. 27) and 
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(b) that the testator had been the first President 
of the Washington Loan and Trust Company of 
Washington, D. C. (J.A. 27, 28). 

The Court after argument ruled “. . . the proper con¬ 
struction of the will is that there are cross-remainders 
both as to income and principal to surviving children, al¬ 
though the will, being ineptly drawm, fails to include the 
word ‘principal,’ ” and therefore ordered the distribu¬ 
tion of the trust estate in sixths. (J.A. 24, 25) 

ARGUMENT 

I. Andrew Parker Warner Received a Vested Remainder. It 
Was Not Divested Upon His Death Without Issue 

Andrew Parker Warner having survived the testator 
received a vested remainder in a full share of the prin¬ 
cipal of this trust. He died during the life tenancy with¬ 
out issue, and therefore Tvas not divested of this vested 
interest by a clause in the will giving substitutionary 
gifts to the issue of those children who died with issue. 
To hold otherwise would be to read black as white or 
“without issue” as “with issue”, and this the courts have 
of course repeatedly refused to do. 

The most widely cited case in this jurisdiction directly 
in point on this most basic of principals is the case of 
American Security and Trust Co. v. Sullivan, 72 Fed. Supp. 
925 (1947). The case contains an exhaustive discussion of 
this problem and held, where there was a remainder gift 
to testator’s nephews and nieces, the child or children 
of any one or more of said nephews and nieces deceased, 
taking the parents (sic) share, that all remainders were 
subject to be divested as to remaindermen dying before 
distribution leaving children. Those dying without issue 
were not divested of their interest, (p. 934), (italics sup¬ 
plied.) In this the Court followed the language and the 
ruling in the celebrated case of Macarthur v. Scott, 113 
U.S. 340, 5 S.Ct. 652, 660, 28 L.Ed. 1015. See also Tyne 
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v. Pyne, 154 F.2d 297, Plitt v. Plitt, 167 Md. 151, 173 A. 
35, all of which hold, and reasonably so, that an express 
divestment upon dying with issue is not one upon dying 
without issue. 

II. The Fact that the Testator Restricted the Income to His 

i Lineal Descendants During the Life Estate Affords No 
Adequate Basis for Implying, Contrary to the Language 
of the Will Itself, That He Intended to Similarly Restrict 
The Distribution of Principal Upon the Death of the Life 
Tenant 

The Court has before it in the final analysis, the simple 
proposition of whether or not a divestment or cross-re¬ 
mainder of principal may be implied where it does not 
exist, based solely on the existence of a divestment or cross- 
remainder of income. 

There is obviouslv no rule of law or rule of construction 
that states that where there is a gift over of income there 
must be a gift over of principal, and if lacking, it will 
be implied or added. To argue that there is any such 
rule is to say that a testator would never wish to, and lack¬ 
ing evidence of intent one way or the other, cannot, give 
his principal to persons other than those to whom he gave 
the income, and this is patently absurd. 

There are however several recorded instances where 
the courts have held generally that in the will which they 
were considering , a cross-remainder of principal would be 
implied because of the existence of a cross-remainder of 
income. It is therefore important to look at the facts of 
those cases and the forces which aided in the decisions. 

The first is the case of Boston Safe-Deposit & Trust 
Co. v. Coffin, 152 Mass. 95, 25 N.E. 30 (1890), where the 
testator had seven children, two of whom had already de¬ 
ceased leaving issue, and the terms of the will divided his 
estate into seven parts, five to be held in trust to pay the 
income among his five children for life, and at their deaths 
to be divided among their issue, or, if none, to be held and 
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disposed of for the benefit of the survivors and their issue. 
The remaining shares went one share each to the grand¬ 
children of the two already deceased daughters and this 
case was concerned only with one of these shares which 
went to three identified grandchildren, the children of one 
of the testator’s daughters. The testator provided as 
follows for this 1/7 share: 

(1) On the death of either of them, % to their chil¬ 
dren if they shall so die . . . 

(2) In case either of them shall die without issue, 
their share of the income to the survivor or survivors: 

(3) and, if they all die leaving no issue, then 
the 1/7 to go to my surviving children or their issue 
in the same way and manner as herein provided for 
as in respect of the other portions of my estate. . . . 

As can be seen there was a cross-remainder of income 
if either shall die without issue and a cross-remainder of 
principal if all shall die without issue. Of course what 
happened was that two died without issue. The third 
got their share of the income under (2) above and died 
with issue. The question was, did his issue get (by rep¬ 
resentation) all three shares of the principal? 

The court found that he did and, in the face of an argu¬ 
ment that these %ds of the 1/7 share should be treated 
as intestate property undisposed of by the will, based the 
decision upon two grounds in the following language: 

“It cannot be supposed that the testator intended 
that in the contingency that has occurred, only one- 
third of a seventh should go to the issue of his daugh¬ 
ter Emeline, while the issue of the other children re¬ 
ceived a full seventh.” (p. 21) 

“It renders the will harmonious in its provisions. 
It makes the equal division between his children or 
the representatives of each child contemplated by the 
testator, and does not, by depriving the grandchildren 
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of Emeline of a portion of the share of their grand¬ 
mother, leave any intestate estate.” (p. 31-32) 

And so we see that the court adopted this rule to 
atoid intestacy of a 2/21 share of his estate. And we 
see that the court presumed to give equal treatment to his 
grandchildren and not to give the issue of one child Vz 
as much as the issue of the other children. And we see 
that the court acted to make the will harmonious within 
itself. 

The case at bar has none of these same problems facing 
the court of intestacy, unfair treatment of certain branches 
of the family, etc. And of course the Boston Safe Deposit 
case (supra) nowhere in any sense establishes as a rule of 
construction the proposition of implying a cross-remainder 
of principal to follow a cross-remainder of income. This 
is what they did but the reasons for doing it are obviously 
absent in the case at bar and it can serve as no precedent 
here. 

The Boston case was however cited as authority re¬ 
cently here in the District of Columbia Circuit in the case 
of Hilton v. Kinsey , 185 F.2d 885 (1950). Again the rea¬ 
sons for supplying a non-existent remainder and for im¬ 
plying an intention which was not expressed are obvious. 
In the Hilton case (supra) the Court was faced with 
avoiding invalidation of certain expressed gifts as viola¬ 
tive of the Rule against Perpetuities. A careful reading 
of this case will show that the court was faced with a 
frightfully confused will and in order to make disposition 
which would preclude the application of the Rule Against 
Perpetuities, the following was done: 

(1) The word “offspring” was read as meaning 
“children” not “issue”. 

(2) “Those enumerated as devisees” was read as 
meaning two particular children when in fact there 
were five devisees. 
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(3) The word his or her “interest’’ was read as 
meaning principal or share. 

(4) The final choice was between certain charities 
and issue of the testator and the court after making 
the preliminary findings set forth in (1), (2) and (3) 
above, chose the “family and kindred” over “utter 
strangers” (quoting from page 890) and finding au¬ 
thority in the Boston Safe-Deposit case (supra), tbe 
court read a cross-remainder of the corpus into the 
will. 

Again, nowhere does this Hilton v. Kinsey decision even 
imply as a rule of law or canon of construction the 
proposition that the principal must or should follow the 
income. In this particular case of an extremely confused 
will properly labeled as “ineptly drawn”, (p. 888) the 
court after making major repairs to avoid the Rule 
Against Perpetuities and after choosing the family and 
kindred over utter strangers, implied or read in the cross- 
remainder of principal. Again appellant urges that it is 
no precedent in the case at bar. 

The only analogy or precedent which either of the above 
cases can possibly present is that if necessary to pre¬ 
serve the will, if necessary to make some rhyme or reason 
out of the document, the court can imply such a cross- 
remainder where it does not in fact exist. These cases 
therefore have no application to the case at bar. 

The Warner Will is not in danger of falling at the 
hands of the Rule Against Perpetuities. All parties agree 
that there is no issue of intestacy. There is then simply 
no reason to use these extreme and seldom used powers 
which have been rarely used except to preserve gifts which 
would otherwise fail. To say that Jennie Warner, the 
widow, executrix and sole beneficiary of the testator’s 
son, is an “utter stranger” is absolute nonsense. There 
is no rule of construction which would rule against the 
natural object of a son’s bounty. 
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Fortunately the Seventh Circuit Court of Appeals has 
ruled on most of the arguments raised in this cause in the 
case of DeKorwin v. First Nat. Bank of Chicago et al.> 
• 179 F.2d 347 (1949), reh. denied Feb. 1, 1950, cert, denied 
339 U.S. 982 in a case involving the will of one Joseph 
Young involving between thirty-five and eighty million 
dollars. The testator there made certain disposition of 
income within a restricted family group, but did not so 
restrict the principal distribution. The claimants were 
heirs (not issue) of grandchildren who died during the 
life estate and included a widow, a half sister, a half 
brother and a father of certain of the grandchildren. 

Appellants in that case urged the same key arguments 
that appellees here urged below; first, that because en¬ 
joyment of the trust income was limited to testator’s 
lineal descendants, he intended to follow the same pattern 
as to principal. The court (p. 350) disposed of this 
suggestion in the following language: 

“But to argue that the testator because he limited 
the enjoyment of the trust income to his lineal de¬ 
scendants intended to follow the same pattern in 
disposing of the corpus is to indulge, we think, in a 
non sequitnr.” (Italics, the Court’s) 

In this same case the District Court had been urged, 
in DeKorwin v. First Nat. Bank of Chicago , 84 F.Supp. 
918 (1949), to insert the word “surviving” where it did 
not exist, much as the court below in the instant case 
did where in effect it inserted the word “principal” where 
it simply did not exist. The Court in rejecting this pro¬ 
posal stated: 

“The interpolation of such a key term would amount 
to a rewriting of the will, which courts may never 
do under the cloak of a construction.” (p. 928) 
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The District Court in the DeKorwin case (supra) was 
also urged to rule that since the testator had used words 
of survivorship in all prior instances, it should be added 
or implied where omitted because it broke the plan or 
scheme. The Court in rejecting this argument pointed out 
that the fact that words of survivorship had been pre¬ 
viously used correctly was the best evidence that the 
testator knew how to use them and therefore when he 
omitted them it was intentional. The same argument 
which was there rejected apparently prevailed in the 
instant case below where the court spoke of a pattern of 
disposition as follows: (J.A. 24) 

“This intention is manifested in the will where it ap¬ 
pears that the pattern of disposition is first income 
and principal to his children, then income and prin¬ 
cipal to the issue of the deceased child, and then the 
divestment of the income of a child dying without 
issue. We are satisfied that the testator intended 
to divest the share of the child dying without issue 
in the principal as well as the income, . . 

Appellants urge that to draw intention from a pattern 
which was clearly and concisely broken and where the 
testator knew well, because he had done it twice previ¬ 
ously, how to describe income and principal and how 
to differentiate between the two, is completely unwar¬ 
ranted by the will drawn in this case. 

The rewriting of this will has been excused on the 
grounds that it was “ineptly” drawn or drafted. (J.A. 24) 
There will be set out below in parallel columns, First the 
will as written and beside it the way a trained lawyer 
would say what was said by the testator and Second the 
will as written, and beside it the way a trained lawyer 
would have said what the Court below feels the testator 
meant to say. 
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First: 

In the event of the death of 
any of said children before the 
decease of my said wife, with 
issue him or her survivin'?, then 
such issue shall take the share of 
its deceased parent in the in¬ 
come, and on the death of my 
wife, the share of the deceased 
parent in the principal, 

. . . but if there be no such 
issue, then the share of the de¬ 
ceased child in the income shall 
be paid to -the survivor or sur¬ 
vivors of my said wife and chil¬ 
dren as the case may be, share 
and share alike until the death 
of my said wife, when the final 
division shall take place. 


. . . but if there be no such 
issue, then the share of the de¬ 
ceased child in the income shall 
be paid to the survivor or sur¬ 
vivors of my said wife and chil¬ 
dren as the case may be, share 
and share alike until the death 
of my said wife, when the final 
division shall take place. 


There is no change, addition or deletion simply because 
none would be warranted. It is submitted that a testator 
who intended to limit income to a restricted group and 
had no such intent as to principal could not have used the 
English language to say so any more clearly and concisely 
than this testator did. 


Second: 

. . . but if there be no such 
issue, then the share of the de¬ 
ceased child in the income shall 
be paid to the survivor or 
survivors of my said wife and 
children as the case may be, 
share and share alike until the 
death of my said wife, when 
the final division shall take 
place. 


. . . but if there be no such 
issue, then the share of the de¬ 
ceased child in the income AND 
PRINCIPAL shall be paid to 
the survivor or survivors of my 
said WIFE AND children as 
the ease may be, share and 

share alike UNTHj - 

DEATH Q T MY 8A1D WIFE, 
WHEN- THE FINAL DIVL 
OION 3HALL TAKE PLACE. 


(The adding of two words necessitates the elimination 
due to absurdity of 16 words in this version). 
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OR, a more accurate version would be: 

. . . but if there be no such 
issue, then the share of the de¬ 
ceased child in the income AND 
PRINCIPAL shall be paid AS 
FOLLOWS: SUCH SHARE 
OF THE INCOME TO BE 
PAID to the survivor or sur¬ 
vivors of my said wife and chil¬ 
dren as the case may be, share 
and share alike until the death 
of my said wife, when the final 
division shall take place. AND 
SUCH SHARE OF THE 
PRINCIPAL TO BE PAID TO 
THE SURVIVOR OR SURVI¬ 
VORS OF MY CHILDREN 
AS THE CASE MAY BE, 
SHARE AND SHARE ALIKE 
UPON THE FINAL DIVI¬ 
SION AFTER THE DEATH 
OF MY WIFE. 

(Here, to say properly what the court feels the tes¬ 
tator meant, has required the addition of 40 words.) 

For the District Court to pass off this rewriting of the 
testator’s will by saying merely although the will, 

being ineptly drawn, fails to include the word ‘principal’ ” 
does violence to the facts. Nowhere can the word “princi¬ 
pal” be inserted without necessitating a major surgery 
job on the will, the first in removing sixteen words which 
the testator chose to use and the second in necessitating 
the grafting on of an additional forty words which the 
testator did not use, in order for the whole thing to make 
sense. 

To do this merely on the guess that the testator did not 
mean what he said and did not mean to dispose of his 
property as he did by the language he used appears to 
appellant to be miles beyond the jurisdiction of a United 
States District Court. 
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This is not the “inserting of a word to make sense out 
of the will”—it makes nonsense out of this will. 

It is not construing an ambiguity—nowhere is there one 
to construe. 

The District Court has, in its Order (J.A. 23-25) per¬ 
formed a classical exhibition of the “bootstrap technique”. 
The Judge made a ruling in effect as follows: 

(1) The will was “ineptly” drawn. 

(2) I say. this because the testator unintentionally 
omitted the word “principal.” 

(3) I say uninentionally because the will was “ineptly” 
drawn. 

..;. And the court on the basis of this reasoning implied or 
supplied the word “principal”. 

What iota of evidence exists in the will that the testator 
did not mean what he said? There is no other testimony 
or evidence with the exception of two stipulations, the first 
to the effect that Jennie M. Warner, the appellant herein 
married the testator’s son after the testator had died 
(J.A. 27) and second, that the testator had been the first 
President of the Washington Loan and Trust Company. 
(J.A. 27, 28) To rewrite this man’s will would appear to 
appellant to necessitate substantial foundation in fact, not 
in conjecture. A mere glance at the instrument shows 
that it is a well drawn will. Expertly drawn, one might 
say if the testator is assumed to have meant what he said. 
And of course if and only if it is assumed that he did 
not mean what he said, does it appear defective or “inept”. 
The District Court in the DeKorwin case (supra) had 
words on this problem as follows (p. 927): 

“Study of the testamentary instrument leads in¬ 
escapably to a conclusion that it was drafted with 
infinite care and skill. It must, therefore, be presumed 
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that all of the testator’s language was incorporated 
by design and that he had a specific purpose for the 
inclusion of each term and phrase. By the same token 
it will be considered that any word or provision thought 
to be lacking was omitted intentionally.” 

It appears to appellant that the finding below is fraught 
with real danger. WHAT IF THE TESTATOR MEANT 
WIIAT HE SAID? Is a Court permitted to guess or sup¬ 
pose that he did not? Only where the strongest possible 
evidence is available to support the finding could this 
power to rewrite a will, under the cloak of “construction”, 
exist. Here there is absolutely no such evidence. The 
court below has failed completely to heed the warning of 
Lord Chancellor Eldon in Crodd v. DeVendes, 9 Ves. Jr. 
197, 205, as quoted with approval in Travers v. Reinhardt, 
205 U.S. 423, at 431: 

“Where words have once got a clear, settled legal 
meaning, it is very dangerous to conjecture against 
that, upon no better foundation than simply that it is 
‘improbable’ ...” 

And finally, as to testator’s purpose, something more 
than even “a lively imagination” ( Holmes, J. in Eaton v. 
Brown, 193 U.S. 411, 413) must be invoked to supply what 
he omitted to say in his will. 

This Court in the case of Travers v. Reinhardt, 25 App. 
D.C. 567, 576 aptly summed up the limits to which a court 
may go, in language as expressly approved by the Supreme 
Court in Travers v. Reinhardt, 205 U.S. 423 at page 432, 
as follows: 

“We concur with the court of appeals, speaking by 
Chief Justice Shepard, in holding that the words in 
question are unambiguous, and their obvious, ordinary 
meaning must not be defeated by conjecture.” 


CONCLUSION 


It is respectfully submitted that the Order appealed 
from should he reversed and that appellant Jennie M. 
Warner be found entitled to the share of the corpus to which 
her deceased husband would have been entitled had he 
survived. 


Respectfully submitted, 

Murdaugh 'Stuart Madden 
1000 Hill Building 
Washington, D. C. 
Attorney for Appellant 
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L 

PLEADINGS, DOCKET ENTRIES AND OTHER PAPERS 

56 Filed May 3, 1955 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Civil Action No. 2003-55 

The Riggs National Bank of Washington, D. C., Succes¬ 
sor Trustee U/W of Brainard H. Warner, Sr., de¬ 
ceased, 1503 Pennsylvania Avenue, N. W., Washington 
13, D. C., Complainant, 


v. 

1. Anna Parker Warner, c/o Mrs. Mary Warner Cooke, 

2409 Wyoming Avenue, N. W., Washington, D. C.; 

2. Mary Warner Cooke, 2409 Wyoming Avenue, N. W., 

Washington, D. C.; 

3. Margaret Warner Smith, 2923 Main Street, Lawrence- 

ville, New Jersey; 

4. Alexander Phillips Warner, 911 West Allens Lane, 

Philadelphia 19, Pennsylvania; 

5. H. Hamilton Warner, 6733 Emlen Street, Philadelphia 

19, Pennsylvania; 

6. Rebecca Townsend Warner, Mt. Victoria Post Office, 

Charles County, Maryland; 

7. Mary Moore Warner, Mt. Victoria Post Office, Charles 

County, Maryland; 

8. Brainard H. Warner, III, 3246 Quesada Street, N. W., 

Washington, D. C.; 

9. Jennie M. Warner, Box 111, Walsenburg, Colorado. 

Defendants. 

Complaint for Construction of Will and Instructions to Trustee 

1. Jurisdiction—This Court has jurisdiction under its 
general equity powers to construe wills of decedents 
57 who were domiciled in the District of Columbia, 


affecting property in said District, and to give in¬ 
structions to trustees administering trusts in said District 
(D.C. Code, 1951 Ed., Secs. 11-301, et seq.), and to enter 
declaratory judgments against said property (Title 28, 
Sec. 40, U.S. Code; Rule 57, Federal Rules of Civil Pro¬ 
cedure). The decedent, Brainard H. Warner, Sr., whose 
estate is involved herein, was domiciled in the District of 
Columbia, the trustee of his estate is located in said Dis¬ 
trict, and the personal property and the bulk of his real 
estate involved in the trust created by decedent’s will has 
its situs in said District. The value of the property ex¬ 
ceeds Three Thousand Dollars ($3,000.00) as will herein¬ 
after more fully appear. 

2. Complainant—The Riggs National Bank of Washing¬ 
ton, D. C., a national banking association, having its prin¬ 
cipal place of business in the District of Columbia, suc¬ 
cessor to The Washington Loan and Trust Company, a 
banking corporation of the District of Columbia, by 
consolidation October 1, 1954, hereinafter called Trustee, 
brings this action in its capacity as successor Trustee 
under the will of Brainard H. Warner, Sr., deceased, to 
have the will construed and to obtain the Court’s instruc¬ 
tions with respect to distribution of the trust estate created 
by said will. 

3. Defendants—Complainant is informed, believes, and 
therefore avers that the defendants reside in the places 
indicated under their names in the caption, and they con¬ 
stitute the only persons, so far as complainant has been 
able to discover, who claim any interest in the trust estate 
created by the will of Brainard H. Warner, Sr., deceased, 
as hereinafter set forth. Complainant believes and there¬ 
fore avers that all of the individuals named as defendants 
are citizens of the United States, are adults, and are 

sui juris. 

58 4. Testator, His Children and Grandchildren— 

Brainard H. Warner, Sr., died domiciled in the Dis- 
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trict of Columbia on May 16, 1916. He was survived by 
Ms wife, Mary H. Warner, who died on the 12th day of 
July, 1954, and eight children. His first wife predeceased 
him, as did a son, Southard Parker Warner, unmarried 
and without issuse. The eight children who survived 
testator are as follows: 

Anna Parker Warner, living adult; 

Mary Warner Cooke, living adult; 

Brainard H. Warner, Jr., who died testate September 18, 
1933, leaving a last will and testament dated January 10, 
1933, by virtue of which his wife, Mary Moore Warner, 
was named as sole beneficiary. He left him surviving his 
widow, Mary Moore Warner, an adult, now living, and 
three children, all of whom are adults and now living: 
Rebecca Townsend Warner, Mary Moore Warner, and 
Brainard H. Warner, III; 

Rebecca P. Warner, who died unmarried and without 
issue February 26, 1942, leaving a last will and testament 
duly admitted to probate and record in Administration 
Case No. 59856 by virtue of which her estate was devised 
absolutely unto her sister, Anna Parker Warner; 

Andrew Parker Warner, who died February 21, 1944, 
married, without issue, leaving a last will and testament 
dated March 17,1943, by which he named his widow, Jennie 
M. Warner, as sole beneficiary and devisee of the residue 
of his estate. An exemplified copy of said will has been 
admitted to probate and record in the District of Columbia 
in Administration Case No. 64056; 

Margaret Warner Smith, living adult; 

Alexander Phillips Warner, living adult, and 

H. Hamilton Warner, living adult. 

5. The Will—Testator’s sisters, Harriet D. Warner and 
Lucy J. Maynard, predeceased testator’s widow, Mary H. 
Warner. A true copy of the will of the late Brainard H. 
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Warner, Sr., is attached hereto and prayed to be read as 
a part hereof. Said will was duly admitted to pro- 
59 bate in the District of Columbia in Administration 
Case No. 22781. The pertinent language of the will 
is as follows: 


“ * # * to divide the remainder of the net income from 
this trust estate among my wife, Mary H. Warner and my 
nine children in equal shares, such payments to commence 
as soon as practicable after my decease and to continue 
for and during the term of the life of my said wife. On 
the death of my said wife, I direct my said trustee to divide 
the entire residium of my estate into nine (9) equal parts 
paying one part thereof unto each of my said children. In 
the event of the death of any of said children before the 
decease of my said wife, with issue him or her surviving, 
then such issue shall take the share of its deceased parent 
in the income and on the death of my wife the share of the 
deceased parent in the principal, but if there be no such 
issue, then the share of the deceased child in the income 
shall be paid to the survivor or survivors of my said wife 
and children as the case may be, share and share alike 
until the death of my said wife, when the final division 
shall take place. ” 

6. The Trust Fund—As of July 12, 1954, the date of 
death of the widow, the life tenant, the Trustee was pos¬ 
sessed of assets of a book value as follows: 


Real Estate 

Notes 

Bonds 

Stocks 

Cash 


$199,547.00 

84,940.98 

37,007.81 

17,596.31 

59,484.33 


$398,576.43 

7. The Question—The will provides: 

“In the event of the death of any of said children before 
the decease of my said wife, with issue him or her sur- 
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viving, then such issue shall take the share of its deceased 
parent in the income and on the death of my wife the share 
of the deceased parent in the principal, * # V’ 

One of the nine children, Southard Parker Warner, pre¬ 
deceased testator, unmarried and without issue. Com¬ 
plainant is advised and believes that said son’s interest in 
testator’s estate did not survive the said son. 
60 Brainard H. Warner, Jr., son, died testate September 
18, 1933. Complainant is advised and therefore 
avers that his interest in decedent’s estate under the 
language above quoted passed on his death bv virtue of 
decedent’s will to the three children of Brainard H. 
Warner, Jr., to-wit, Rebecca Townsend Warner, Mary 
Moore Warner, and Brainard H. Warner, III. 

Decedent’s will proceeds as follows: 

“* * * there be no such issue, then the share 

of the deceased child in the income shall be paid to the 
survivor or survivors of my said wife and children as the 
case may be, share and share alike until the death of my 
said wife, when the final division shall take place.” 

As hereinbefore stated, Rebecca Parker Warner died 
unmarried and without issue February 26, 1942, leaving 
a last will and testament by which she devised and be¬ 
queathed her estate unto her sister, Anna Parker Warner, 
and Andrew Parker Warner died February 21, 1944, with¬ 
out issue, and devised and bequeathed by his last will and 
testament the residue of his estate to his wife, Jennie M. 
Warner. 

Complainant is advised that there is doubt, and there¬ 
fore seeks the instruction of this Court, on the following 
questions: 

1. Did the testator intend that the interest of those 
children wiio survived him and died without issue before 
the death of the life tenant pass under their respective 
wills to the distributees thereunder, or 


7 


2. Did the testator intend that the interests of those 
children who survived him and died without issue before 
the death of the life tenant be divested on death and follow 
the provision for the payment of income and vest per 
stirpes in the surviving children or the issue of a deceased 
child and he distributed accordingly? 

In other words, is the estate now distributable as follows: 

Two-eighths (2/8) to Anna Parker Warner, being her 
one-eighth (1/8) share plus the one-eighth (1/8) share 
which may have passed to her under the will of her 
deceased sister, Rebecca Parker Warner; 

61 One-eighth (1/8) to Jennie M. Warner, being the 
share v T bich may have passed to her under the will 
of her deceased husband, Andrew Parker Warner; 

One-eighth (1/8) each to the other surviving children 
of testator, and 

One-eighth (1/8) equally among the three children of 
Brainard H. Warner, Jr., deceased, 

or is it distributable in sixths, as follows: 

One-sixth (1/6) to Anna Parker Warner; 

One-sixth (1/6) to Mary Warner Cooke; 

One-sixth (1/6) to Margaret Warner Smith; 

One-sixth (1/6) to Alexander Phillips Warner; 

One-sixth (1/6) to H. Hamilton Warner, and 

One-sixth (1/6) equally among Rebecca Townsend 
Warner, Mary Moore Warner, and Brainard H. Warner, 
III, children of Brainard H. Warner, Jr.? 

Wherefore, being in doubt as to the true intent and 
legal effect of the aforesaid provisions of the will of 
Brainard H. Warner, Sr., deceased, and being advised 
by counsel that it is necessary that Complainant be in¬ 
structed as to its duty in regard to the distribution of the 
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corpus of said trust estate, and the rights and interests of 
the defendants herein, Complainant prays as follows: 

1. That process issue against the defendants requiring 
them, and each of them, to answer this Complaint and set 
forth their respective contentions regarding the meaning 
of the provisions of the last will and testament of 
Brainard H. Warner, Sr., deceased. 


2.t That notice by publication be given to such of the 
defendants as may be non-residents of the District of 
Columbia who do not voluntarily appear and answer. 


3. That Complainant be instructed as to its duty regard¬ 

ing the transfer, payment, delivery, and distribution 
62 of the principal of the trust estate and the rights 
and interests of the defendants herein to the 
principal of said trust estate. 

4. That Complainant be authorized to pay out of the 
principal or income of said trust estate its reasonable 
costs, expenses, counsel fees incurred in connection with 
this proceeding, and its commissions. 

5. That Complainant be given such other and further 
relief as to the Court may seem just and proper and that 
jurisdiction of the cause be retained for such further 
orders and decrees as may be necessary and the interests 
of the parties may require. 

The Riggs National Bank 
of Washington, D. C. 


Hogan & Hartson 


By Leonard Marbury 

Vice President 


By Frederick M. Bradley 
J. Bruce Kellison 

810 Colorado Building 
Washington 5, D. C. 

NAtional 8-2006 
Attorneys for Complainant 
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64 (Filed May 3, 1955) 

I, Brainard H. Warner, being of sound and disposing 
mind, memory and understanding, do make, publish and 
declare this instrument in writing as and for my last will 
and testament, hereby expressly revoking any and all other 
wills by me at any time heretofore made and published. 

First. I direct my hereinafter named executor to pay 
off and discharge any and all just debts that may be due 
and owing by me at the time of my decease, as soon there¬ 
after as may be practicable. 

Second. To my son Brainard H. Warner, Jr., I give the 
gold watch given to me by his mother, and my repeater to 
my son Southard P. Warner. To my sons Parker, Phillips 
and Hamilton I give One Hundred (100) Dollars each 
that they may purchase watches for themselves. My pins,, 
small articles of jewelry and books I wish to divide among 
my sons, and my pictures among all my children as may 
be agreed upon between them. 

Third. I give and bequeath unto The Presbyterian Home 
of the District of Columbia, the sum of One Thousand 
(1,000) Dollars. 

Fourth. I give and bequeath unto my friend J. J. Dar¬ 
lington, of the City of Washington, D. C., the sum of One 
Thousand (1,000) Dollars. 

Fifth. I give and bequeath unto each of my nine chil¬ 
dren the sum of Six Thousand (6,000) Dollars, the same to 
be paid out of my estate as soon after my decease as prac¬ 
ticable, provided that if at the time of my death any of 
said children shall not have attained Twenty-one (21) years 
of age, that the money be not paid until that time. My 
executor shall use its discretion as to the time of the pay¬ 
ment of these legacies and shall consider the condition 
of the estate so that the management thereof may not be 
embarrassed by payments of money at a time when 

65 it is needed for the protection of my property. Be¬ 
fore any of the above mentioned legacies are paid, 

however, I direct my executor or trustee, as the case may 
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be, to cause to be paid off and discharged any encum¬ 
brance that may remain upon my property known as the 
| Marlborough, No. 917 18th Street, Northwest, Washington, 

D. C. 

Sixth. I direct that any debts due me by any of my 
children because of advancements made to them by me, 

I be cancelled and not charged up against them in any way. 

Seventh. All the rest, residue and remainder of my 
i estate, of every kind and description, real and personal, 

wheresoever and howsoever situated, now owned or that 
may hereafter be acquired by me, I give, devise and be¬ 
queath unto The Washington Loan and Trust Company, 

, a corporation existing under and by virtue of the Laws of 
the United States relating to the District of Columbia, 
absolutely and in fee simple, the same to be held by it in 
and upon the following trusts, that is to say: in trust to 
manage, control invest and reinvest the same and out of 
the income to pay: first, all expenses incidental to the 
proper and careful management of my estate, including 
the payment of all taxes on, and repairs to my real estate; 
second, to pay to my sisters Harriet D. Warner and Lucy 
J. Maynard each the sum of Forty (40) Dollars per month 
for and during the terms of their respective natural lives; 
third, to divide the remainder of the net income from 
this trust estate among my wife, Mary H. Warner and 
my nine children in equal shares, such payments to com¬ 
mence as soon as practicable after my decease and to 
continue for and during the term of the life of my said 
wife. On the death of my said wife, I direct my said 
trustee to divide the entire residuum of my estate into 
nine (9) equal parts paying one part thereof unto each 
of my said children. In the event of the death of any 
of said children before the decease of my said wife, with 
issue him or her surviving, then such issue shall take 
the share of its deceased parent in the income and on 
66 the death of my wife the share of the deceased 
parent in the principal, but if there be no such 
issue, then the share of the deceased child in the income 
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shall be paid to the survivor or survivors of my said wife 
and children as the case may be, share and share alike 
until the death of my said wife, when the final division 
shall take place. 

Full power and authority is given to my said trustee to 
mortgage, sell, exchange or lease any of the real estate 
which may come into its possession under this trust, when¬ 
ever such course may, in its judgment, be for the best 
interest of my estate. 

I desire that the “Marlborough” shall not be sold until 
after the death of my wdfe, and I recommend that even 
then it be not sold, but retained indefinitely as an invest¬ 
ment that the income therefrom may be divided among 
my children until such time as there may be no question 
of the advisability of sale. 

I make no further provision for my wife for the reason 
that I have from time to time given to her real and per¬ 
sonal property amounting in value to between Seventy 
Thousand (70,000) Dollars and Seventy-five Thousand 
(75,000) Dollars which property, in accordance with my 
understanding with her, will be devised and bequeathed by 
my wife to her three children, thus equalizing the amount 
of property which my children by my former wife Mary 
J. Warner, wfill receive from their mother’s estate. 

Lastly. I hereby nominate, constitute and appoint The 
Washington Loan and Trust Company as the executor of 
this my last will and testament. 

Witness my hand and seal this 17th day of June 1913. 

Brainard H. Warner (Seal) 

Then and there signed, sealed, published and 
67 declared by the said testator, Brainard H. Warner, 
as and for his last will and testament, in the presence 
of us, who, at his request, in his presence and in the 
presence of each other have hereunto subscribed our names 
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as attesting witnesses, he having first signed and we 
initialed each of the foregoing pages hereof for identifica¬ 
tion. 

Henry A. Wheat 
Geneva, N. Y. 

Arthur F. Freeman 
Geneva, N. Y. 

Harry W. Smith 
Geneva 
New York. 

I have long since declared it to be my intention to 
abandon any claim to citizenship in the State of Maryland. 

B. H. Warner 

June 17, 1913 


6S Filed May 13,1955 

Answer of Margaret Warner Smith 

The Answer of Margaret Warner Smith respectfully 
represents to the Court as follow’s: 

1.-6. That the allegations contained in sections numbered 
one through six of the complaint are admitted. 

7. That Defendant admits the allegations contained in 
the first tw’o paragraphs of Section number seven of the 
complaint, but denies that there is doubt as to the con¬ 
struction of the Decedent’s will. This Defendant avers 
that the said will clearly shows that the testator intended 
to make a per stirpes distribution among his children, or 
the issue of a deceased child, living at the time of the death 
of his widow. 

Wherefore, Defendant prays: 

1. That an order be entered herein directing the 
69 Trustee, Complainant herein, to distribute forthwith 


the principal and income of said trust estate in 
sixths; l/6th each to the five surviving children of the 
said decedent and l/6th to the children of Brainard H. 
Warner Jr., deceased. 

Margaret Warner Smith 
Margaret Warner Smith. 

Brainard H. Warner III 
Brainard H. Warner III 
Attorney for Margaret Warner Smith 
1010 Vermont Ave., N.W. 

Washington 5, D.C. 


70 Filed May 13 1955 

Answer of Rebecca Townsend Warner, Mary Moore Warner 

and Brainard H. Warner III 

The Answer of Rebecca Townsend Warner, Mary Moore 
Warner and Brainard H. Warner III respectfully repre¬ 
sents to the Court as follows: 

1.-6. That the allegations contained in sections numbered 
one through six of the Complaint are admitted. 

7. That Defendants admit the allegations contained in 
the first two paragraphs of section number seven of the 
Complaint, but deny that there is doubt as to the con¬ 
struction of the Decedent’s will. Defendants aver that 
the said will clearly show's that the testator intended to 
make a per stirpes distribution among his children, or 
the issue of a deceased child, living at the time of the 
death of his wddow. 

71 Wherefore, Defendants pray: 

1. That an order be entered herein directing the Trustee, 
Complainant herein, to distribute forthwith the principal 
and income of said trust estate in sixths; l/6th each to 
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the five surviving children of the said decedent and l/6th 
to these defendant, the children of Brainard H. Warner, 

Jr., deceased. 

Brainard H. Warner III < 

Brainard H. Warner III, 

Attorney for Rebecca Townsend 
Warner and Mary Moore Warner 
1010 Vermont Ave., N.W. 

Washington 5, D.C. 


72 Filed May 16,1955 

The Defendant Jennie M. Warner states and alleges 
as follows: 

1. That she neither admits or denies any of the allega¬ 
tions contained in the Complaint filed herein, and requests 
the Court that due consideration be given to any theory 
of law, equity or fact by which she, the said Jennie M. 
Warner, might benefit under the Last Will and Testament* 
of Brainard H. Warner, Sr. 

Jennie M. Warner 
Jennie M. Warner 
Box 111 

Walsenburg, Colorado 


73 Filed May 19,1955 

Answer of H. Hamilton Warner 

The Answer of H. Hamilton Warner respectfully 
represents to the Court as follows: 

1.-6. That the allegations contained in sections numbered 
one through six of the Complaint are admitted. 
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7. The Defendant admits the allegations contained in 
the first two paragraphs of section number seven of the 
Complaint, but denies that there is doubt as to the con¬ 
struction of the Decedent’s will. This Defendant avers 
that the said will clearly shows that the testator intended 
to make a per stirpes distribution among his children, or 
the issue of a deceased child, living at the time of the 
death of his widow. 

Wherefore, Defendant prays: 

1. That an Order be entered herein directing the 
74 Trustee, Complainant herein, to distribute forthwith 
the principal and income of said trust estate in 
sixths: l/6th each to the five surviving children of the said 
decedent and l/6th to the children of Brainard H. Warner 
Jr., deceased. 

H. Hamilton Warner 
H. Hamilton Warner. 

Brainard H. Warner III 
Brainard H. Warner III 
Attorney for H. Hamilton Warner 
1010 Vermont Ave., N.W. 

Washington 5, D.C. 


75 Filed May 19,1955 

Answer of Anna Parker Warner 

The Answer of Anna Parker Warner respectfully 
represents to the Court as follows: 

1.-7. That the allegations contained in the Complaint 
are admitted. 

8. Further answering said Complaint, this defendant 
requests that the Court construe the Will of her father, 
Brainard H. Warner, deceased, in accordance with his true 
intent as manifested by the said Will. 






Wherefore, the premises considered, defendant prays 
that an Order be entered herein directing the Trustee to 
distribute the corpus of said trust estate to the parties 
found to be entitled thereto. 

Anna Parker Warner 
Anna Parker Warner 

Brainard H. Warner III 
Brainard H. Warner III 
Attorney for Anna Parker Warner 
1010 Vermont Ave., N.W. 


76 Filed May 26,1955 

Answer of Mary Warner Cooke. Defendant No. 2 

The answer of Mary Warner Cooke respectfully 
represents to this honorable Court as follow's: 

1.-6. This defendant admits the allegations contained 
in paragraphs numbered 1. to 6. inclusive to be true. 

7. Answering paragraph number 7., this defendant 
admits the allegations of the first twro paragraphs of said 
paragraph numbered 7. Answering the remainder of said 
paragraph, this defendant avers and contends that the 
testator clearly intended to make a per stirpes distribution 
of his estate to his children living at the date of the death 
of his widow, and to the surviving issue of any deceased 
child living at the date of the widow’s death. 

Wherefore, this defendant prays that the Successor 
Trustee of the Estate of Brainard H. Warner, Sr., Com¬ 
plainant herein, be directed by decree of this Court to 
distribute the principal and income of said decedent’s trust 
estate, in sixths; one-sixth (1/6) each to the five 

77 surviving children of the testator, (defendants 
numbered 1 to 5 inclusive), and the remaining one- 
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sixth (1/6), share and share alike to the children of 
Brainard H. Warner, Jr., deceased, (defendants numbered 
6, 7 and 8). 

Mary W. Cooke 

Mary W. Cooke, Defendant No. 2, 
2409 Wyoming Avenue, N. W. 
Washington, D. C. 

Ogilby, Huhn & Babr 
Ogilby, Huhn & Barr 

C. F. R. Ogilby 
C. F. R. Ogilby 

Attorneys for defendant No. 2 
613-Fifteenth Street, N. W. 

Washington 5, D. C. 


78 Filed May 28,1955 

Answer of Defendant, Alexander Phillips Warner 

1.-6. This defendant admits the allegations contained in 
paragraphs numbered 1 to 6 inclusive to be true. 

7. Answering paragraph number 7, this defendant 
admits the allegations of the first two paragraphs 
of the aforesaid paragraph number 7, but denies 

79 that there is any doubt as to the intent of the 
testator or the proper construction to be placed on 

the Will. There can be no doubt that the testator in¬ 
tended to make a per stirpes distribution of his estate to 
his children living at the date of the death of his widow, 
and to the surviving issue of any deceased child living at 
the date of the widow’s death. 

Wherefore, this defendant prays: 

1. That an Order be entered herein directing the 
Trustee, complainant herein, to distribute forthwith the 
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principal and income of said trust estate in sixths; one- 
sixth (1/6) each to the five survivoring children, including 
the defendant herein, of the said decedent, and one-sixth 
(1/6) to the children of Brainard H. Warner, Jr., deceased. 

Alfred L. Bennett 
Alfred L. Bennett 

Harvey Rosenberg 
Harvey Rosenberg 
507 Denrike Building 
Washington 5, D. C. 

Attorneys for Defendant, 
Alexander Phillips Warner 


80 Filed June 9,1955 

Motion of Complainant for Summary Judgment 
Construing Will 

Complainant, The Riggs National Bank of Washington, 
D. C., successor trustee under the will of Brainard H. 
Warner, deceased, moves the Court as follows: 

It To enter an order construing the last Will and Testa¬ 
ment of Brainard H. Warner, Sr., deceased, and instructing 
the successor trustee regarding the payment, transfer, 
delivery, and distribution of the principal of the trust 
estate now distributable and the rights and interests of 
the defendants herein to the principal of said trust 
estate. 

2. Authorizing the successor trustee to pay out of the 
principal or income of said trust estate its reasonable 
costs, expenses, counsel fees incurred in connection with 
this proceeding, and its commissions. 

For grounds in support of this motion, Complainant 
says upon the pleadings and exhibits filed herein there 
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exists no issue of material fact relating to the determina¬ 
tion of the legal questions involved in construing 
decedent’s will and establishing the rights and in- 
81 terests of the parties hereto in the principal of the 
trust fund. 


Hogan & Hartson 

By Frederick M. Bradley 
Frederick M. Bradley 

J. Bruce Kellison 
J. Bruce Kellison 

810 Colorado Building, 
Washington 5, D. C., 
Attorneys for Complainant. 


82 Filed June 9, 1955 

Points and Authorities in Support of Motion of Complainant 
for Summary Judgment Construing Will 

The Complaint 

The Complaint and attached Exhibits filed herein contain 
a statement of (1) jurisdiction, (2) the status and relation¬ 
ship of all parties and interests, (3) creation and admin¬ 
istration of the trust estate, (4) and the ambiguity in the 
will and the questions to be determined. 

The Answers 

All parties have voluntarily appeared and filed herein 
their Answers. None of the Answers controvert any 
material allegation of the Complaint nor allege any new 
material facts. 

The Questions Under the Will 

Complainant substituted Trustee is in doubt as to the 
true intent and meaning of Paragraph Seventh, the 
residuary clause of the last Will and Testament of 



20 


Brainard H. Warner, Sr., deceased. The trust has 
terminated by reason of the death of Mary H. Warner, 
the widow. The pertinent language of the will is as 
follows: 

“* * * to divide the remainder of the net income from 
this trust estate among my wife, Mary H. Warner and my 
nine children in equal shares, such payments to commence 
as soon as practicable after my decease and to 
83 continue for and during the term of the life of my 
said wife. On the death of my said wife, I direct 
my said trustee to divide the entire residuum of my estate 
into nine (9) equal parts paying one part thereof unto 
each of my said children. In the event of the death of 
any of said children before the decease of my said wife, 
with issue him or her surviving, then such issue shall take 
the share of its deceased parent in the income and on the 
death of my wife the share of the deceased parent in the 
principal, but if there be no such issue, then the share of 
the deceased child in the income shall be paid to the 
survivor or survivors of my said wife and children until 
the death of my said wife, when the final division shall take 
place.” 

At the time of the execution of the will decedent had 
nine children. One son, Southard Parker Warner, pre¬ 
deceased him, unmarried and without issue. Eight 
children survived him, three of whom predeceased the 
widow whose life measured the term of the trust, other 
life tenants having predeceased her. As to the three 
children now- deceased, Brainard H. Warner, Jr. died 
testate September 18,1933, leaving him surviving his three 
children, Rebecca Townsend Warner, Defendant No. 6, 
Mary Moore Warner, Defendant No. 7, and Brainard H. 
Warner, III, Defendant No. 8. Rebecca P. Warner died 
unmarried and without issue February 26, 1942, leaving a 
will by virtue of which her estate was devised absolutely 
unto her sister, Anna Parker Warner, Defendant No. 1. 
Andrew Parker Warner died February 21, 1944, married, 
without issue, leaving a last Will and Testament by which 
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he named his widow, Jennie M. Warner, Defendant No. 9, 
as sole beneficiary. 

It appears reasonably clear that the testator intended 
the income of his estate to be paid equally to his eight 
children, or the survivors absent issue of a deceased child, 
and the widow who survived him, and as to that son who 
died leaving issue it seems equally clear under the 
language above quoted that his children take his share in 
the principal. As to the interests in principal 
84 of the two children Rebecca P. Warner and Andrew 
Parker Warner who survived testator and died 
testate without issue prior to the termination of the trust, 
two questions arise: 

1. Did the testator intend that the interest in principal 
of those children who survived him and died without issue 
before the death of the life tenant pass under their 
respective wills to the distributees thereunder? In other 
words, under this will did their interests vest in them 
during their lifetime subject to be divested only in the 
event of their having issue? If this be the case, the in¬ 
terest of Rebecca P. Warner in the principal is now vested 
in Anna Parker Warner and the interest of Andrew Parker 
Warner in the principal is now vested in his widow, Jennie 
M. Warner. 

The following District of Columbia cases hold that an 
interest once vested can be divested only by a “gift over” 
or by intent of the testator. 

American Security & Trust Co. v. Sullivan, 72 F. Sup. 
925; 

Pyne v. Pyne, 81 App. D.C. 11; 154 F. 2nd 297; 
or 

2. Did the testator intend that the interests in principal 
of those children who survived him and died without issue 
before the death of the life tenant widow be divested on 
death and follow the provision for the payment of income 
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and vest per stirpes in the surviving children and the issue 
of a deceased child and be distributed accordingly? 

Having provided that the share of income payable to a 
child dying before termination of the trust without issue 
should be paid to the surviving widow and children and 
by implication to the issue of a deceased child, was it 
testator’s intention that the principal producing this 
85 share of the income pass by will of the deceased 
child out of testator’s blood line on the “final 
division” or was it his intention that it follow the income 
and go to the surviving brothers and sisters and the issue 
per stirpes of the deceased brother. 

The case of Hilton v. Kinsey, 88 App. D.C. 14, 185 F. 
2nd 855, 23 A.L.R. 2nd 830, is closely analogous to the 
problem here involved. It holds that of two equal possible 
interpretations of a 'will that shall be adopted which 
prefers the family and kindred of testator to strangers. 
Under a codicil, giving the testator’s son and daughter 
the residuary right to, and cross-remainders in, the income 
of the estate and providing that the offspring of either 
the son or the daughter should take their parent’s share 
after such parent’s death, a cross-remainder of the corpus 
was implied from the general plan of the will and read 
into it so that the only child of the daughter of the 
testator was entitled to the whole residuary estate upon 
the death of testator’s daughter after the testator’s son 
died without children. 

Authorities for This Motion 

D. C. Code, 1951 Edition, Secs. 11-301, et seq., Rules 56 
and 57 of Federal Rules of Civil Procedure. 

Hogan & Hartson 

By Frederick M. Bradley 
Frederick M. Bradley 
J. Bruce Kellison 
J. Bruce Kellison 

Attorneys for ComplainmL 
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117 Filed October 18, 1955 

Order 

This cause came on to be heard on a complaint filed 
May 3, 1955 by the present trustees of the estate of the 
late Brainard H. Warner, Sr., who died on May 16, 1916. 
The trustees seek to have the will of Brainard H. Warner, 
Sr. construed and to obtain the court’s instructions 
respecting the distribution of the trust estate created by 
said will. 

Eight children survived the testator. Five are presently 
alive. One son, Brainard H. Warner, Jr., died testate 
September 18, 1933, and left surviving him his widow and 
three children, all of whom are now living. A daughter, 
Rebecca P. Warner, died without issue and unmarried on 
February 26, 1942, and devised her estate absolutely to 
her sister, Anna Parker Warner, who is still alive. Another 
son, Andrew Parker Warner, died testate February 21, 
1944, married but without issue, naming his widow, Jennie 
M. Warner, as sole beneficiary and devisee of the residue 
of his estate. 

Upon the death on July 12, 1954 of Mary H. Warner, 
widow of the testator, the will provided that the trustees 
were to divide the entire residuum of the estate into equal 
parts to be paid to testator’s children. The present 

118 difficulty arises out of a clause in the will which 
provides: 

‘‘In the event of the death of any of said children before 
the decease of my said wife, with issue him or her sur¬ 
viving, then such issue shall take the share of its deceased 
parent in the income and on the death of my wife the share 
of the deceased parent in the principal, * * 

What did the testator mean by this provision? If he 
intended that the interest in the principal, which was to go 
to those children who survived him, vested during their 
lifetime, it could then pass under their respective wills. 
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The estate would then be divided into eighths, with Anna 
Parker Warner, as daughter and distributee, to receive 
two-eighths, with Jennie M. Warner, as widow’ and dis¬ 
tributee of her deceased husband Andrew Parker Warner, 
to receive one-eighth; with one-eighth to be divided equally 
among the three children of Brainard H. Warner, Jr., 
deceased, and with one-eighth to each surviving child of 
the testator. 

On the other hand, if the testator intended that the in¬ 
terest in the principal w’as to be divested at the death of 
those children w’ho survived him, and then vest in the 
surviving children or the issue of a deceased child, then 
the estate is distributable in sixths to the surviving 
children, except for the three children of Brainard H. 
Warner, Jr., w’ho w’ould share a one-sixth interest equally. 

It appears to the Court from a reading and examina¬ 
tion of the entire will, that the testator intended to provide 
primarily both income and principal for his children and 
their issue, thereby retaining his estate in the blood line. 
This intention is manifested in the will w’here it appears 
that the pattern of disposition is first income and principal 
to his children, then income and principal to the issue of 
a deceased child, and then the divestment of the in- 
119 come of a child dying without issue. We are satisfied 
that the testator intended to divest the share of the 
child dying without issue in the principal as well as the 
income, and the proper construction is that there are cross¬ 
remainders both as to the income and principal to sur¬ 
viving children, although the will, being ineptly drawn, 
fails to include the w*ork ‘‘principal”. As a result, it is 
by the Court this 18 day of October, 1955, 

Ordered that the said trust estate be and is hereby 
divided in sixths: 1/6 to Anna Parker Warner, 1/6 to 
Mary Warner Cooke, 1/6 to Margaret Warner Smith, 
1/6 to Alexander Phillips Warner, 1/6 to H. Hamilton 
Warner, and 1/6 to be divided equally among Rebecca 
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Townsend Warner, Mary Moore Warner and Brainard 
H. Warner, III, children of Brainard H. Warner, Jr. 

It Is Further Ordered that the trustees proceed to dis¬ 
tribute the corpus of the trust estate in the manner 
outlined. 

Luther Youngdahl 
Judge 

120 Filed November 15, 1955 

Noiice of Appeal 

Notice is hereby given this 15th day of November, 1955, 
that Jennie M. Warner hereby appeals to the United States 
Court of Appeals for the District of Columbia from the 
judgment of this Court entered on the 18th day of 
November, 1955 in favor of Anna Parker Warner, Mary 
Warner Cooke, Alexander Phillips Warner, Margaret 
Warner Smith, H. Hamilton Warner, Rebecca Townsend 
Warner, Mary Moore Warner and Brainard Warner, III 
against said Jennie M. Warner and Anna Parker Warner. 

Murdaugh Stuart Madden 
Murdaugh Stuart Madden 
Attorney for Jennie M. Warner 
1000 Hill Building 
Washington 6, D. C. 


EXCERPTS FROM TESTIMONY 

4 Mr. Bradley: My position is that it follows the 

income; but as trustee, we leave it up to the others 
to argue. We are simply the stakeholder, but our opinion 
is, it was distributable in sixths, and our past practice 
has indicated that. • * • 

• ••••••••• 
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5 1 Argument on Behalf of Defendants 

1, 3, 5, 6, 7 & 8 

Mr. Warner: May it please the court, in this case I am 
representing, first of all, as they are listed on the com¬ 
plaint, Your Honor,— 

The Court: Well, are you representing the children or 
the sister and the widow? 

Mr. Warner: I am representing Anna Parker— I am 
representing the children and the issue of the deceased 
child. , 

The Court: Yes, that is what I mean. You take the 
position that it should go to the children, rather than to 
the widow? 

Mr. Warner: That is correct, Your Honor, that the 
estate should be distributed in sixths. 

Before I go forward, Your Honor, I would like to clear 
up just one question of fact which does not appear in the 
complaint at any place, but which we had an under¬ 
standing about with Mr. Madden on Monday. He repre¬ 
sents Jennie Warner, who is the widow of a deceased 

6 child who died without issue, one of the two or 
three that occurred in this instance. 

The Court: Does he also represent the sister, or is there 
another— 

Mr. Warner: No, I represent the sister, Your Honor, as 
well. We also take the position, even though it is not 
necessarily to our benefit, that it likewise was one-sixth 
distribution. 

The Court: Oh, the sister concedes that, then? 

Mr. Warner: She concedes that that was her father’s 
intention and has been her intention right straight along. 

The Court: In other words, she would stand to gain 
by- 

Mr. Warner: She w’ould stand to gain if our position 
lost, but she noneless takes the position— 

The Court: So it just resolves itself into a dispute now 
between the widow and the children, as to the construction? 
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Mr. Warner: Yes, and the additional fact which we 
wish to have in the record is the date of the marriage of 
this widow to the deceased child. 

The Court: All right. 

Mr. Warner: And wdiere none of us have the exact date, 
it -was my understanding that Mr. Madden was going to 
obtain it, but apparently he has not been able to. 

Mr. Madden: I think we agreed that it was in about 
1941. But this stipulation, of course, is subject to 
7 its being material in any sense. 

Mr. Warner: Of course. 

Mr. Madden: Because this will is twenty years before 
that, Your Honor. 

The Court: WTiat was the time of death of the testator? 
Mr. Warner: My grandfather, the testator’s death was 
in 1916, Your Honor, and Andrew Parker Warner, the 
child who died without issue, married Jennie M. Warner, 
his second wife, during 1941. 

The Court: 1941? 

Mr. Warner: During 1941. That was his second 
marriage, to her, which occurred during the year 1941. 

Mr. Madden: On this stipulation it is subject to 
materiality, which I deny completely. 

Mr. Warner: All right. 

• ***#*#••• 

21 He will also tell you that he has not sent principal 
accountings to Jennie Parker Warner, which he 
would have done, had he believed she was a vested 
remainderman. 

I think the construction adopted by the trustee is 
entitled to considerable weight. 

• ••**•*••• 

23 This man,—and I think that this is a matter that 
is stipulated to—the testator, was the first president 
of the Washington Loan and Trust Company in Wash¬ 
ington, D. C. This is a will that was either written by him 
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or by his legal advisers, and it is a will that is consistently 
set forth. 

44 We would like to call to the attention of the court 

45 that Mrs. Anna Warner, wiio stands to share in 
the benefit from a decision of this court which would 

favor Mr. Madden, or Jennie Warner, has said that she 
believes that the intention of the testator is not such as 
to divide this into eighths or ninths, but rather that the 
intention of the testator was to see that one-sixth division 
would take place under the circumstances that exist 
herein. 

46 I feel I must reply to Mr. Madden’s many state¬ 
ments about the testator being the president of the 

Washington Loan and Trust Company. That certainly 
does not appear in the record. There is certainly no 
question about the fact that he had been the first president 
of the Washington Loan and Trust Company in his earlier 
days. He had not been the president for—I assume the 
company knows, but I think it was approximately fifteen 
years or something like that. 

Mr. Bradley: That would be my guess. He was 
president from 1829 to about 1900, and I think Mr. Edson 
took over after that. He was w'ell along in years after 
that. 

• • * • • • • • 

51 I think another significant thing is that the other 
taker under the will of a child who died without 
issue, Anna Parker Warner, takes the position— 

The Court: You have mentioned that several times, yes. 
Mr. Warner: —along with everybody, that she is not 
entitled to a share. 

• ••••••••• 
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ANNA PARKER WARNER, Et Al., Appellees 


Appeal from the United States District Court for the 
District of Columbia 


PETITION FOR REHEARING EN BANC 

The appellees, by their attorneys of record, petition the 
Court to grant a rehearing en banc in the above entitled 
cause, and upon a rehearing en banc and further considera¬ 
tion hereof that the order entered herein on August 30, 
1956, reversing the judgment of the District Court entered 
October 18, 1955, be reversed and entered in favor of peti¬ 
tioners, and for grounds of this petition state as follows: 

1. Petitioners state that the opinion of this Court handed 
down the 30th day of August, 1956, should not be permitted 
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to stand irrespective of the ultimate holding in this case 
since it contains, as written, misstatements of law, errone¬ 
ous reasoning, and general confusion. 

Petitioners submit that the interpretation this Court has 
given the “blood line” doctrine is a misconception of the 
doctrine. To state three times (as did this Court on page 
8, both in the text of the opinion and in the footnote, and 
in the footnote on page 10) that the fact that an ultimate 
taker has absolute power of disposition over property he 
takes “tends substantially to neutralize if not entirely 
negate the ‘blood line’ argument” is a startling interpreta¬ 
tion whose practical effect is to nullify the doctrine in this 
jurisdiction. Whether or not the blood line doctrine is 
applicable in this case, such an interpretation should not 
be permitted to stand. 

On page 9 of its opinion, the Court states that “To find 
for appellees we must rule that, assuming testator meant 
just what he said, he should have explicitly stated, ‘Fur¬ 
thermore, there are to be no cross-remainders of principal. ’ 
We cannot expect testators to rebut, in this fashion, pos¬ 
sible interpretations of their words.” Petitioners are 
utterly unable to reconcile this reasoning with the holding 
of the Court and cite the same as a clear example of the 
confusion existing in the opinion. 

2. This Court’s opinion ignores the cardinal and most 
fundamental of all rules relating to the construction of 
wills, namely, that the testator’s intention is of first and 
paramount importance and that such intention must be 
determined by construction of the whole will and not from 
detached paragraphs. The District Court, relying on this 
rule of construction, held that it appeared “from a reading 
and examination of the entire will, that the testator in¬ 
tended to provide primarily both income and principal 
for his children and their issue, thereby retaining his 
estate in the blood line”, and that it was “satisfied that 
the testator intended to divest the share of the child dying 
without issue in the principal as well as the income.” 
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THIS COURT MAKES IT CLEAR THAT ITS CON¬ 
CLUSION WAS BASED UPON AN ISOLATED POR¬ 
TION OF ONE PARAGRAPH OF THE TESTATOR’S 
WILL, RATHER THAN THE WILL AS A WHOLE. 
Speaking on page 4, the Court states that “If divestiture 
of Andrew’s share of the principal is to be accomplished, 
it must be by implication based on the fact that the will 
provides for divestment of the interest in income of those 
children dying without issue.” Petitioners submit that 
this is neither a correct statement of their position nor of 
the law. Again, the Court employs language that “Stand¬ 
ing alone” the divestment of income is not evidence of 
testator’s intent to divest principal, and, in speaking of 
the divestment of principal of a child dying with issue, 
states that “this provision alone does not establish that 
testator wanted all his property to remain in the blood 
line.” (Emphasis supplied.) A determination of the 
testator’s intention cannot be ascertained by looking to 
only one provision of the will. Petitioners assert that di¬ 
vestiture of Andrew’s share of the principal is accom¬ 
plished by the intention of the testator, as manifested by 
the entire will—not by a detached provision. 

Perhaps even more expressive of the Court’s failure to 
grasp the fundamental issue of intent is its statement of 
the issues on pages 3 and 4: 

“(a) Did Andrew acquire a vested remainder in the 
principal? 

(b) If so, what provision of the will, if any, operates 
to divest Andrew’s remainder?” 

As to issue (a), it was conceded by all parties both before 
the District Court and this Court that the remainder in¬ 
terests in the trust, including Andrew’s, were vested in¬ 
terests. As to (b), the Court is searching for a non-exist¬ 
ent provision and specific language creating cross-remaind¬ 
ers in principal. If such a provision or such language were 
present, it is obvious that this case would not have arisen, 
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and, since it is absent, it is equally obvious that the Court 
must look to the four corners of the testator’s will to 
ascertain his intent. 

In considering the testator’s intent, it is incumbent upon 
this Court to note the testator’s expressed interest in his 
children, his specific legacies to them, his recommendation 
that a principal asset of his estate (the Marlborough) be 
not sold even after the death of his wife, but that it be 
retained as an investment whose income was to be divided 
among his “children”, and his concern with equalizing dis¬ 
tribution of his estate among his children, as manifested in 
the next-to-last paragraph of the will. The intent, as 
ascertained by the District Court, manifested by a pattern 
of disposition of first income and principal to his children, 
then income and principal to the issue of a deceased child, 
and then the divestment of the income of a child dying 
without issue, must be considered. Petitioners again sub¬ 
mit that the provision of the will providing for divestment 
of interests in income of children dying without issue is 
merely another bit of evidence of the testator’s intent that 
must be considered, and that it is not their position that it 
is the sole basis upon which divestiture “must” be implied, 
but rather evidence of intent from which it may be implied. 

Petitioners particularly emphasize that, upon a reading 
of the entire Warner will, it is incumbent upon the Court 
to ask itself whether it would not be an extraordinary 
proposition for the testator of this will to deny income to 
the estate of a deceased child dying without issue, and then 
to give the same estate a share of principal, or, conversely, 
upon death of the life tenant, to turn over to the estate of 
a deceased child dying without issue a portion of the prin¬ 
cipal from which the other children have been receiving 
the income during the life tenancy, thereby reducing the 
shares previously enjoyed by them. Petitioners finally 
submit that an examination of testator’s entire will to 
ascertain his intention leads inescapably to the conclusion 
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reached by the trustee under the Warner will (J.A.25) and 
by the District Court that the testator did, indeed, intend 
to divest the share of principal of a child dying without 
issue. 

3. This Court has misconceived the application of the 
“blood line” doctrine as applicable to the construction of 
wills in this jurisdiction. To carry the reasoning of the 
Court, as set forth on page 8, to its logical conclusion 
negates the existence of such a doctrine. By the example 
of what type of will the testator might have drawn had he 
been concerned with his blood line, this Court has implied 
that a testator must restrict enjoyment in possession of his 
estate to the lives of his owm children, at the very least, for 
otherwise a child who receives his share of principal may 
dispose of it as he chooses, to spouse, charities, etc., by 
inter vivos or testamentary grants out of the blood line, or 
otherwise. This power, states the Court, “tends substan¬ 
tially to neutralize if not entirely negate the ‘blood line’ 
argument”. Under rules and statutes relating to perpetui¬ 
ties, estates may not be tied up indefinitely but must vest 
in possession upon the death of a life or lives in being plus 
twrenty-ones years. The ultimate taker or takers have the 
same absolute power of disposition to winch the Court 
refers, but surely this w T ould not be a logical reason for 
invalidating the existence of an established doctrine. 

In short, the blood line doctrine is not, and of necessity 
cannot be concerned with dispositions made or that may be 
made by ultimate takers, but only with dispositions that 
are made by the testator. The Warner will plainly mani¬ 
fests an intent to keep the testator’s estate intact through¬ 
out the life of his w T idow, and upon her death to distribute 
the same to his children, or their surviving issue. Surely it 
would be nonsense to say that a testator wishing to restrict 
the income of his estate to his lineal descendants during the 
life tenancy and the principal to lineal descendants upon 
termination of the trust, would have to postpone vesting in 
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possession or the termination date until the death of the 
last survivor of the income beneficiaries. 

Further whittling away at the blood line doctrine, the 
Court, in its footnote 8 on page 8, states that further evi¬ 
dence of the testator’s lack of concern that his property 
stay in the blood line is shown by his bequest “absolutely” 
to his children of $6,000. legacies, to be paid to each as they 
attained the age of 21, apparently implying that their power 
to dispose of the $6,000. out of the blood line, following 
their receipt of the same, showed a general lack of interest 
in blood line. The Court might as well have gone further 
and stated that his legacies to his children “absolutely” of 
his watches, pins, jewelry, pictures, etc., indicated a similar 
lack of interest. Petitioners feel that these legacies more 
properly may be utilized to show testator’s interest in and 
concern for his children, and his desire to leave them some¬ 
thing tangible even though he felt it necessary to postpone 
their enjoyment of the bulk of his estate until the death of 
his widow. Tn view of the Court’s treatment of the blood 
line doctrine, petitioners believe that attorneys will be 
justified in concluding that this doctrine has no longer any 
real validity within this jurisdiction. 

4. It would further appear that the Court in its opinion 
has injected an uncertain factor in an area of the law here¬ 
tofore considered well settled, by stating that a partial 
or l/9th intestacy is not considered sufficient to warrant a 
possible construction of the will which will avoid intestacy. 
In the construction of wills, this Court has repeatedly held 
that of two permissible interpretations of a will, that will 
be preferred which avoids intestacy, so that the testator’s 
presumed intent to dispose of his entire estate may be car¬ 
ried out. There can be no doubt that there are two possible 
interpretations of the Warner will—that held by the Dis¬ 
trict Court and the trustee, and that found by this Court. 
But we are now told that l/9th of a trust estate currently 
valued in excess of $500,000.00 is insufficient to warrant the 
invoking of a doctrine heretofore considered to be an estab- 
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lished rule in this jurisdiction in the construction of wills. 
What then is a sufficient interest? Is it l/8th, or l/4th, or 
possibly the 2/21st relied upon in the Boston Safe Deposit 
case, or, indeed, is it now the whole? 

5. Petitioners, in their brief as appellees, at some length 
pointed out various additional ambiguities and errors of 
draftsmanship in the Warner will, and they do not wish 
to belabor this point. They wish to re-emphasize, however, 
that the Warner will as a whole was not an expertly or 
artfully drawn will, but was instead one which gave rise to 
various questions which required an ascertainment of the 
testator’s intent—questions a competent draftsman would 
have avoided. Apparently without consideration of these 
other points or the will as a whole, the Court has deter¬ 
mined that the will “was not ‘ineptly drawn’ and that, on 
the contrary, the will uses the pertinent terms artfully,” 
a statement petitioners are utterly unable to reconcile with 
the language of the will itself. 

That the will w~as “ineptly drawn” and that this Court 
failed to recognize poor draftsmanship, even while quoting 
the very language of the will, is clear when, on page 10 of 
the opinion, the Court discusses the language of the will 
regarding a child dying without issue and states ‘‘that 
the first problem (income) involves the wife and the chil¬ 
dren and the second (principal) involves only the children 
and their issue after the wife’s death.” Certainly this is 
an incorrect statement—the first problem involves “their 
issue ” as clearly as the second. While the will omits men¬ 
tion of the issue of deceased children at this point, no one 
could seriously argue that the testator did not intend the 
issue of a deceased child to share in the income. Further¬ 
more, no one could argue that this is artful draftsman¬ 
ship. Petitioners have taken the position throughout that 
the wording of the will dealing with a child dying without 
issue is ineptly drawn and ambiguous. In addition to the 
obvious omission mentioned above, the will speaks of the 
“survivor or survivors of my said wife and children as the 
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case may be”, whereas the testator clearly did not intend 
to provide income for the survivors of his wife—the trust a 
terminated with her death and the income payments 
thereby ceased. 

6. Petitioners find that a new concept in the construction 
of wills has been introduced, based upon a testator’s sta¬ 
tion in life. Noting, footnote 9, page 9, that the testator 
some years prior to the execution of the will had been 
president of the Washington Loan and Trust Company, the 
Court finds it “difficult to assume that a testator who was 
presumably trained in probate and trust work” would in¬ 
tend other than what the Court felt he said. While ques¬ 
tioning whether a presumption can be said to exist that a 
president of a bank is necessarily trained in “probate and 
trust work”, petitioners further question the wisdom of 
utilizing, in the construction of wills, a testator’s station 
in life as a test for determining understanding and use 
of “words of art” in a jurisdiction where wills are largely 
drafted by attorneys and in an age when the use of com¬ 
plex phraseology and words of technical art have become 
a legal commonplace. 

Furthermore this Court has employed yet another novel 
conception in the construction of wills at the bottom of page 
9 by stating that the Court must “read out of ” or “read 
into” the will specific words. Certainly this is contrary to 
the established principle followed in this jurisdiction and 
others that the Court should follow” the testator’s apparent 
intention even though to do so involves the rejection of the 
literal meaning of particular wrords. In such cases the 
Courts have not ‘ ' read out of ” or “ read into ’ ’ the will exact « 
wrords, but have rather construed the will without attempt¬ 
ing to, or finding it necessary to re-draft the will under con¬ 
sideration. Neither these petitioners nor the Court below 
have suggested “that the simple insertion of the words ‘and 
principal’ ” at any particular place in the will are neces¬ 
sary to a construction thereof. The District Court stated 
that the wdll w r as ineptly drawn and failed to include the 
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word * 1 principal’’, but the opinion below did not endeavor 
to say how or where the word should be placed in the will. 
It merely gave meaning and understanding to the words of 
the testator consistent with his intent. 

7. Petitioners further feel constrained to point out that 
it is not their position, as indicated by this Court, that, 
where there is a divestiture and cross-remainder of income 
interests of children dying without issue, a cross-remainder 
of principal of such children “must” be implied. Peti¬ 
tioners have merely contended, and contend, that where the 
intent of the testator is to provide such divestiture and 
cross-remainders of principal, the case law supports the 
proposition that they may be implied. Petitioners point out 
that they have freely conceded that the will of Hilton V. 
Kinsey was a poorly drawn will, more poorly drawn indeed 
than the Warner will, and required extensive repair. It was 
only after the repairs wrere made, however, that the will 
of Hilton V. Kinsey became a close parallel to the Warner 
will. 

Wherefore, petitioners urge that this Court grant a re¬ 
hearing en banc and affirm the order of the District Court 
entered the 18th day of October, 1955. 

Respectfully .submitted. 

Brainard H. Warner, III 
1010 Vermont Avenue, N. W. 
Washington 5, D. C. 

Remsen B. Ogilby 
613 Fifteenth Street, N. W. 
Washington 5, D. C. 

Alfred L. Bennett and 

Harvey Rosenberg 
1010 Vermont Avenue, N. W. 
Washington 5, D. C. 

Attorneys for Appellees 
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We, Brainard H. Warner, III, Remsen B. Ogilby, and 
Harvey Rosenberg, attorneys for the appellees herein, 
hereby certify that, in our opinion, the grounds set forth 
in the motion for a Rehearing en banc are substantial and 
the motion is filed in good faith and not for the purpose 
of delay. 


/s/ Brainard H. Warner, III. 
/s/ Remsen B. Ogilby. 

/s/ Harvey Rosenberg. 
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Appellees do not concur in the questions presented by 
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and principal for his children and their issue is clearly 
manifested from a reading of the entire will, and when 
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should such share of principal be similarly divested? 
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IN THE 


United Slates Court of Appeals 

Foe the District of Columbia Circuit 


No. 13030 


JENNIE M. WARNER, Appellant 

v. 

THE RIGGS NATIONAL BANK OF WASHINGTON, 

D. C., Et Al., Appellees 


Appeal from the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLEES 


COUNTER-STATEMENT OF THE CASE 

A Complaint for Construction of Will and Instructions 
to Trustee was filed by The Riggs National Bank, Wash¬ 
ington, D. C., as successor trustee under the will of 
Brainard H. Warner, Sr., deceased, to obtain the Court’s 
instructions with respect to the distribution of a trust 
estate with a book value of about $400,000.00 which had 
been created by the will. (J.A. 2) 
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The testator died domiciled in the District of Columbia 
on or about May 16, 1916, survived by his wife, Mary H. 
Warner, two sisters, Harriet D. Warner and Lucy J. 
Maynard, and eight children as follows, namely: Anna 
Parker W'arner, Mary Warner Cooke, Brainard H. 
Warner, Jr., Rebecca P. Warner, Andrew Parker Warner, 
Margaret Warner Smith, Alexander Phillips Warner and 
H. Hamilton Warner. His first wife predeceased him, and 
a son, Southard Parker Warner, also predeceased him, 
unmarried and without issue. (J.A. 4) 

The testator left a will creating a residuary trust, the 
pertinent provisions of which, herein under consideration, 
are as follows: 

“ ... in trust to manage, control, invest and re¬ 
invest the same and out of the income to pay: first, all 
expenses incidental to the proper and careful manage¬ 
ment of my estate, including the payment of all taxes 
on, and repairs to my real estate; second, to pay to my 
sisters Harriet D. Warner and Lucy J. Maynard each 
the sum of Forty (40) Dollars per month for and 
during the terms of their respective natural lives; 
third, to divide the remainder of the net income from 
this trust estate among my wife, Mary H. Warner 
and my nine children in equal shares, such payments 
to commence as soon as practicable after my decease 
and to continue for and during the term of the life of 
my said wife. On the death of my said wife, I direct 
my said trustee to divide the entire residuum of my 
estate into nine (9) equal parts paying one part 
thereof unto each of my said children. In the event 
of the death of any of said children before the decease 
of my said wife, with issue him or her surviving, then 
such issue shall take the share of its deceased parent 
in the income and on the death of my wife the share 
of the deceased parent in the principal, but if there be 
no such issue, then the share of the deceased child in 
the income shall be paid to the survivor or survivors 
of my said wife and children as the case may be, share 
and share alike until the death of my said wife, when 
the final division shall take place.” (J.A. 10, 11) 


The testator’s widow, Mary H. Warner, died on the 12th 
day of July, 1954, predeceased by the testator’s two afore¬ 
said sisters and three of the testator’s children as follows 
(J.A. 4): 

(a) Brainard H. Warner, Jr., who died on Septem¬ 
ber 18, 1933, survived by three children, Rebecca 
Townsend Warner, Mary Moore Warner and Brainard 
H. Warner, III, appellees herein, all adult and now 
living. (J.A. 4) 

(b) Rebecca P. Warner, who died unmarried and 
without issue on February 26, 1942, leaving a Last 
Will and Testament under which her estate was be¬ 
queathed and devised absolutely unto her sister, Anna 
Parker Warner, an appellee herein. (J.A. 4) 

(c) Andrew Parker Warner, who died married 
and without issue February 21, 1944, leaving a Last 
Will and Testament under which he named his second 
wife, Jennie M. Warner, appellant herein, as sole 
beneficiary and devisee of the residue of his estate. 
(J.A. 4) 

Testator’s remaining five children are still surviving 
and are named herein as appellees. 

Following the death of testator’s widow, and in anticipa¬ 
tion of distribution, the successor trustee filed the afore¬ 
mentioned Complaint for Construction of Will and 
Instructions to Trustee, and named the five surviving 
children, the three issue of Brainard H. Warner, Jr., and 
the sole beneficiary and devisee of the residue of the estate 
of Andrew Parker Warner as defendants therein. 
(J.A. 2) 

Seven of the nine defendants filed answers asking the 
Court to direct the trustee to make distribution in sixths 
and the two remaining defendants, Anna Parker Warner 
and Jennie M. Warner, filed answers requesting the Court 
to construe the will. (J.A. 12-18) 

The successor trustee then filed a Motion of Complainant 
for Summary Judgment Construing Will (J.A. 18) and 
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counsel for all the named defendants filed memoranda 
admitting that there was no material issue of fact and 
requesting the Court’s construction of the will. Eight of 
the defendants in their memoranda asked the Court to 
order a distribution in sixths and the remaining defendant, 
appellant, requested an eighths distribution. Seven of 
the aforementioned eight defendants took the position that 
there could not be an eighths distribution, but either a 
sixths or ninths distribution. (A.S.A. 1, 2) 

The said Motion of Complainant for Summary Judgment 
Construing Will was heard in the Court below upon the 
pleadings, memoranda and oral argument and upon two 
stipulations of fact, to wit: 

(a) That the appellant, Jennie M. Warner, was the 
second wife of the testator’s son, Andrew Parker 
Warner, and said marriage occurred during the year 
1941. (J.A. 27) 

(b) That the testator had been the first president 
of the Washington Loan & Trust Company of Wash¬ 
ington, D. C. (J.A. 27, 28) 

The Court below found as follows: 

“It appears to the Court from a reading and examina¬ 
tion of the entire will, that the testator intended to 
provide primarily both income and principal for his 
children and their issue, thereby retaining his estate 
in the blood line. This intention is manifested in the 
will where it appears that the pattern of disposition 
is first income and principal to his children, then in¬ 
come and principal to the issue of a deceased child, 
and then the divestment of the income of a child dying 
without issue. We are satisfied that the testator 
intended to divest the share of the child dying with¬ 
out issue in the principal as well as the income, and 
the proper construction is that there are cross- 
remainders both as to income and principal to 
surviving children, although the will, being ineptly 
drawn, fails to include the word ‘ principal V’ 
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and therefore ordered distribution of the trust estate in 
sixths. (J.A. 24, 25) 

SUMMARY OF ARGUMENT 

I. The will of the testator manifests throughout a clear 
intention to provide for his children and issue of deceased 
children. The testator’s said intention is apparent from 
his general pattern of disposition in the trust, his repeated 
references throughout the will showing his concern for 
his children and their issue, and the absence of any interest 
shown in persons other than in his blood line. 

II. Since the testator has incompletely expressed his 
testamentary plan by failing expressly to provide for 
disposition of the share of principal of a child dying with¬ 
out issue, but has provided for a divesting of the share 
of income of said child, a divesting of said share of 
principal should be implied to complete his testamentary 
plan. 

ARGUMENT 

I. The Will of the Testator Manifests an Intent to Provide Both 
Income and Principal for His Children and Issue of De¬ 
ceased Children, Thereby Retaining His Estate in the Blood 
Line 

That the intention of the testator is of controlling and 
paramount importance in the construction of a will is so 
firmly a proposition of law as to require little or no citation. 
Indeed, it is the cardinal rule of will construction that the 
interpreter of a will should place himself in the position 
occupied by the testator when he made the will, and from 
that standpoint discover what was intended. Jewell v. 
Graham, 57 App. D.C. 391. The rule was stated by this 
Court in the case of Walker v. Thomas, 64 App. D.C. 148 
at pp. 149-150, as follows: 

“The law in this jurisdiction, as well as in all the 
states of the United States, is that the intention of 
the testator is the basic and fundamental rule in the 
construction of Wills, and the intention should be 
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determined by construction of the whole "Will and not 
from detached paragraphs; and where the intention is 
apparent, it should be given effect—and this is true— 
even though to do so involves the rejection of the 
literal meaning of particular words.’’ 

Despite this cardinal rule of construction, relied upon by 
the Court below in its finding, appellant has apparently 
given no consideration to the testator’s intention as 
appearing in the will as a whole, for nowhere in her brief 
does appellant discuss the testator’s intention. 

Plainly, the will of Brainard H. Warner, Sr., as a whole, 
manifests an intent to provide almost solely and wholly 
for his children and their issue. With the exception of two 
minor bequests, all specific legacies are to his children. 
The trust in question, after providing modest annuities 
for two sisters, provides that all income be distributed in 
equal shares among his widow’ and his children and issue 
of deceased children, with the principal, upon the death 
of the widow, to go to his nine children. In speaking of 
the “Marlborough”, an asset of his estate and this trust, 
the testator recommended that the same be not sold but 
“be retained indefinitely as an investment that the income 
therefrom may be divided among my children until such 
time as there may be no question of the advisability of 
sale.” (J.A. 11) And still later in the will, he refers to 
the fact that he is not making greater provision for his 
wife for the reason that he previously had transferred to 
her property of substantial value with the understanding 
that she devise and bequeath the same to their three 
children in apparent anticipation that his six children by 
his first marriage w’ould receive from their mother’s estate 
a like amount, and that the shares for all children would 
be thus equalized. 

The intention of the testator to provide primarily for 
his children and their issue is also clearly manifested in 
the residuary trust under consideration, wherein, as the 
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Court below says, “the pattern of disposition is first 
income and principal to his children, then income and 
principal to the issue of a deceased child, and then the 
divestment of the income of a child dying without issue. 7 ’ 
(J.A. 24) 

It is clear from the foregoing, and from the will as a 
whole, that the testator had a deep and primary concern 
for his children and the issue of deceased children and that 
their shares be equalized insofar as possible at all times. 
Nowhere in the will may an interest of the testator be 
found in the estates of deceased children, nor may an intent 
to provide or benefit such estates of deceased children be 
found. It is not logical to assume or to speculate that 
this testator, after insuring that income from the share 
of a child dying without issue be divested, would not intend 
similarly to divest the share or shares of principal. To 
put it in another fashion, it seems inconceivable that this 
testator, with his manifest regard for his children, intended 
to reduce, upon death of the life tenant, shares previously 
enjoyed by his children during the life tenancy. 

Appellant has taken the position that to divest the share 
of principal of a child who dies without issue is “fraught 
with real danger” since the testator may not have meant 
to divest such share. But no statement in the will can 
be found to indicate that such was not the testator’s intent. 
Nor can any statement in the will be found indicating any 
interest in deceased children’s estates. This testator 
expressly provided that income should be divested, not 
only in favor of issue of deceased children, but more im¬ 
portantly in favor of the surviving children when a child 
died without issue. Because of this manifest and con¬ 
sistent regard shown by the testator for his children, and 
no regard being shown for deceased children’s estates, 
appellees submit that a finding in appellant’s favor would 
be far more dangerous and would involve the very factors 
appellant fears—“conjecture” and “a lively imagination”. 


% 
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Time and again in her brief appellant passes off the 
lower Court’s ruling in this case as a “re-writing of the 
testator’s will” and the necessary insertion of a word or 
words. Appellees do not read the Court’s opinion as 
requiring either a re-writing of the testator’s will or the 
insertion of a word or words therein. To the contrary, 
the Court found that the will itself divested the share of 
a child dying without issue in principal as well as income 
because the adoption of such a construction was in accord 
with the intention of the testator. It is obvious that in 
all suits for construction of wills, the insertion of words 
or the re-writing of phrases would make the meaning, or 
at any rate a meaning, clearer, but it is equally true that 
it is not, per se, necessary either to re-write phrases or 
insert words in order to construe a will. Construction of 
a will involves an interpretation or understanding of the 
words utilized in light of the testator’s intention. The 
Court in the instant case has done no more, nor less, than 
give meaning and understanding to the words of the 
testator consistent with his intent. 

Appellant has stated that a mere glance at the will in 
question shows it to be a well drawn will, an “expertly 
drawn” will. Appellees feel that it is hardly necessary 
to point out that the clause under consideration created at 
best an ambiguity. The best evidence of this is the 
necessity for drafting this brief. And while appellant 
has described the efforts of the lower Court as a classic 
exhibition of the “bootstrap technique”, it is equally 
certain that the lower Court, which referred to the will as 
being “ineptly drawn”, recognized the ambiguity and the 
necessity for inquiring into and ascertaining the intention 
of the testator. 

Appellees would like to point out that the draftsman 
of the Warner will, in certain other instances as well, was 
somewhat less than precise in saying what he intended to 
say. No questions have arisen with respect to the several 
instances hereinafter cited, but it appears to appellees that 
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questions could have arisen. Following creation of the 
trust, under Item Seventh, the testator directs that income 
be utilized, first, for all expenses of management, including 
taxes and repairs to real estate, second, “to pay to my 
sisters Harriet D. Warner and Lucy J. Maynard each the 
sum of Forty (40) Dollars per month for and during the 
terms of their respective natural lives,” and, third, to 
divide the remainder among his wife and nine children, 
with directions that the trust terminate upon the death of 
his wife. It seems quite obvious that, had either or both 
of the testator’s sisters survived his wife (a situation 
that did not occur), the trustee, and perhaps this Court, 
would have been faced with an equally, if not more 
perplexing problem of construction, since the testator 
quite clearly devised and bequeathed gifts of income for 
three separate lives, while at the same time directing that 
the trust from which the gifts of income were derived 
terminate upon the death of one of the three. 

Again with respect to the trust, it would appear that 
other troublesome problems of construction could have 
arisen, but, again, did not. The draftsman has failed to 
provide expressly for disposition of the share of income 
enjoyed by the issue of a deceased child upon the death 
during the term of the trust of all of such issue. It is also 
not clear as to whether or not the issue of a deceased 
child should participate in the divested income-share of 
a child dying without issue. Nor is any provision spelled 
out to cover the situation had the testator’s wife pre¬ 
deceased him. Would the trust have come into existence, 
and by whose life would it have been measured? While 
none of the foregoing problems are before this Court or 
have arisen, they do indicate that the residuary trust under 
consideration contained other potentially troublesome and 
ambiguous language. 

Not all instances of troublesome or ambiguous language 
were confined to the residuary trust under consideration. 
For example, the instructions respecting payment of the 
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$6,000. legacies under paragraph Fifth, if not in actual 
conflict with each other, certainly give rise to potential 
questions. Was the executor’s discretion as to time of 
payment intended to apply only to children over twrenty- 
one? Was it the testator’s intent that his estate should be 
held open until each $6,000. legacy could be paid? Did he 
perhaps mean at the discretion of his “trustee” rather 
than “executor”? And in the next to last clause of his 
will, dealing with his reasons for not making further 
provision for his wife, the testator presumably meant by 
his reference to “her three children” his owm three 
children by her, and presumably meant “equaling” where 
be speaks of “equalizing.” Very likely also, he intended 
or anticipated that the share each child would receive from 
his respective mother’s estate would be approximately 
equal, not merely that the total property to be left by each 
wife w r ould be equal. It is true that these points neither 
arose nor bear on the question under consideration, but 
appellees submit that they illustrate the fact that the 
Warner w T ill was not an expertly drawn will, but rather 
a will which raised questions throughout requiring 
examination of the testator’s intent to resolve—questions 
which a truly competent and expert draftsman would have 
avoided or provided for. 

II. The Case Law Supports Appellees' Position That the Share 
of Principal of a Child Was Divested Upon Death With* 
out Issue 

Since it is clear, as heretofore shown, “that the testator 
intended to provide primarily both income and principal 
for his children and their issue,” it should not be 
necessary to look further to resolve the question raised by 
this appeal. Howrever, an examination of the cases decided, 
where substantially the same question has been presented, 
supports appellees’ position. 

In all of the cases found by the appellees, and pre¬ 
sumably by appellant, because she has cited none to the 
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contrary, where there has been a divesting of the income 
share of a child dying without issue, the Court has implied 
a divesting of the share of principal when the will was 
silent thereon. In a recent decision by this Court, Hilton 
v. Kinsey, 88 App. D.C. 14, 185 F. 2d 885 (1950), a 
divesting of the share of principal was so implied and read 
into the will. 

While it is true, in Hilton v. Kinsey, as appellant points 
out in her brief on pages 8 and 9, that the Court was faced 
with an “ineptly drawn’’ will and had to make major 
repairs to avoid the Rule Against Perpetuities, the 
problem was strikingly similar to the one presented here 
once these repairs had been made. The “repaired” will 
(or codicil) of James H. Hilton provided for a divesting 
of income but was silent as to a divesting of the share of 
principal of a beneficiary dying without issue, and this 
Court, as a result thereof, implied a divesting or cross¬ 
remainder of the principal, following the cases of Boston 
Safe-Deposit & Trust Co. v. Coffin, 152 Mass. 95, 25 N.E. 30 
(1890); Buist v. Williams, SS S.C. 252, 70 S.E. 817 (1911); 
Williams v. Jones, 166 N.Y. 522, 60 N.E. 240. 

In the Boston Safe Deposit & Trust Co. case, relied upon 
by this Court in the Hilton case, the same question is 
before the court in a similar factual situation. The 
testator therein, as to a portion of his estate, created a 
trust wherein he provided for a cross-provision of income 
for a beneficiary dying without issue, but the will was 
silent as to the share of principal of a beneficiary dying 
without issue. In order to carry out the testator’s in¬ 
completely expressed plan, the Court implied a cross- 
remainder of the principal. It was not, as appellant would 
have this Court believe, simply because the Court desired 
“to make the will harmonious.” 

Appellant in her brief has attempted to differentiate the 
Boston and Hilton cases not only on the collateral issues 
therein discussed and decided but also on the grounds 
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that the Boston case was concerned with the issne of 
intestacy. On page 8 of her brief appellant implies, and 
on page 9 states that “all parties agree that there is no 
issne of intestacy” presented in the Warner will. This is 
a gross misstatement which cannot be disregarded, since 
seven of the eight appellees took the position in the Conrt 
below, both in their memoranda and on oral argument 
before the Court, that the question to be decided was 
whether the principal should be distributed in sixths or 
ninths, not sixths or eighths. (A.S.A. 1, 2, 3, 4) Appellees 
contended, and contend that, if the testator’s directions 
that the trustee “divide the entire residuum of my estate 
into nine (9) equal parts, paying one part thereof unto 
each of my said children” created vested remainders 
subject to divestiture only as to children dying with issue, 
the testator created by such direction a residuary legacy 
to each of his children, including his son Southard Parker 
Warner, who predeceased him without issue. Southard 
Parker Warner’s legacy, under a construction which does 
not divest the share of principal of a child dying without 
issue, would therefore lapse and, being a part of the 
residuary clause, pass as intestate property. George 
Washington University v. Riggs National Bank, 66 App. 
D.C. 389, 88 F. 2d 771 (1936). Courts in this, as in all 
jurisdictions, have consistently held that that construction 
will always be preferred which avoids intestacy. Appellees 
submit that this is an additional and compelling reason 
for finding that the remainder share of a child dying 
without issue was indeed divested. 

Appellant’s statement on page 10 of her brief, that the 
“Seventh Circuit Court of Appeals has ruled on most of 
the arguments raised in this cause in the case of DeKorwin 
v. First National Bank of Chicago, et al., 179 F. 2d 347” 
cannot be substantiated when the DeKorwin opinion is 
contrasted with the cause at hand. Initially, in the 
DeKorwin case, as the Court says on page 349, there was 
“no such clear expression of the testator’s intent as to 
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enable a court to say, without resort to precedent or rules 
of construction, that the remainders thereby created are 
contingent. ” On the other hand, in the "Warner will the 
testator’s intention is so clearly expressed that it is un¬ 
necessary to resort to “precedent or rules of construction.” 

Secondly, it should be observed that the DeKorwin case 
did not arise over distribution, as in the instant case. 
Indeed the trust was still in existence and the relief prayed 
for was for an accounting and appointment of a substitute 
trustee. 

Thirdly, the great concern of the DeKorwin case was to 
establish whether the remainders in question were vested 
or contingent, and the bulk of the opinion is devoted to 
this question. On page 927 of the District Court opinion 
in the DeKorwin case, 84 F. Supp. 918, the Court had this 
to say: 

“The foundation for this entire controversy is thus 
squarely presented: Are the gifts in remainder to 
Otto Young’s grandchildren vested or contingent 
interests?” 

Unlike Illinois, where resort had to be had to case law, 
the District of Columbia has a statute which expressly 
provides for the early vesting of estates. It has not been 
questioned by any of these appellees or by the trustee, and 
all parties have agreed, that the will of Brainard H. 
Warner created vested remainders, and that the con¬ 
troversy under consideration concerns the divesting of the 
interests in principal of children who died without issue 
during the life tenancy. 

In the DeKorwin case the testator created a trust for 
his widow and four daughters or their issue, with the 
remainder to his grandchildren, the surviving issue of any 
deceased grandchild to take the parent’s share. As 
previously pointed out, this is not the case in Brainard H. 
Warner’s will herein under consideration, for Brainard 
H. Warner went farther and specifically provided for a 
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cross-provision or divestment as to income of beneficiaries 
dying without issue. Appellant has cited, in support of 
her position, the following additional cases: American 
Security and Trust Co. v. Sullivan, 72 F. Supp. 925 (1947); 
McArthur v. Scott, 113 U.S. 340, 5 S. Ct. 652, 28 L. Ed. 1015 
(1885); Pyne v. Py.ne, 81 App. D.C. 11, 154 F. 2d 297 
(1946); Plitt v. Plitt, 167 Md. 252, 173 A. 35. Each 
of these cases, and the DeKorwm case, depend upon 
wording involving beneficiaries dying with issue and make 
no reference to situations where beneficiaries die without 
issue. This is the distinction, the additional wording 
utilized by Brainard H. Warner, that makes inapplicable 
the cases cited by appellant—they simply are not in point. 
It is this same distinction—his express reference to 
beneficiaries dying without issue—-which brings the 
Brainard H. Warner will in line with the rule laid down in 
the case of Boston Safe Deposit & Trust Co. v. Coffin, 
supra, and followed by this Court in the case of Hilton v. 
Kinsey, supra. 


CONCLUSION 

It is respectfully submitted that the Order appealed 
from should be affirmed. 

Respectfully submitted, 

Brainard H. Warner, III 
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Washington 5, D. C. 

Remsen B. Ogilby 
613 Fifteenth Street, N.W. 
Washington 5, D. C. 
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I. Excerpt from Memorandum of Mary Warner Cooke in 
Support of Motion for Summary Judgment 

Defendant Mary Warner Cooke agrees with the 
memorandum filed herein on behalf of defendants 1, 3, 5, 
6, 7 and 8 that the question to be resolved by this Court 
is not whether the estate should now be divided in sixths 
(as contended by this defendant) or eighths (as contended 
by defendant Jennie M. Warner), but whether in sixths 
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or in ninths. Upon the death of his wife, life tenant of 
the trust, the testator directed the trustee * ‘to divide the 
entire residuum of my estate into nine (9) equal parts, 
paying one part thereof unto each of my said children.” 
(Emphasis supplied.) If, as contended by defendant 
Jennie M. Warner, this created vested remainders subject 
to divestiture only as to children dying with issue, the 
testator created by such words a legacy of a vested re¬ 
mainder to each of his children, including his son Southard 
Parker Warner who predeceased him without issue. 
Southard’s legacy, under such construction, lapsed and, 
being a part of the residuary clause, would, therefore, pass 
as intestate property. George Washington University v. 
Riggs National Bank, 66 App. D.C. 389, 88 F. 2d 771. It is 
Hornbook law that the Court will always prefer that con¬ 
struction of a will which will avoid intestacy. 

II. Excerpt from Memorandum of Anna Parker Warner, Mar¬ 
garet Warner Smith, H. Hamilton Warner, Rebecca Town¬ 
send Warner, Mary Moore Warner and Brainard H. 
Warner, III in Support of Motion for Summary Judgment 

Defendants Nos. 1, 3, 5, 6, 7 and 8 agree that the said 
Complainant generally states the questions that must be 
resolved by this Court in the Complaint and Motion filed 
herein, but they take exception to the statements and 
allegations that there would be an eighths distribution of 
the estate if the Court found that the share of a deceased 
child who died without issue had not been divested. The 
estate must be distributed in either ninths or sixths. 
The testator had nine children living at the time his will 
was executed. Three of these children have died without 
issue, one predeceasing the testator and two during the 
lifetime of the life tenant. Therefore, if this Court should 
find that the share of a child who predeceased the life 
tenant without issue is not divested, there would have to 
be a ninth division of the estate; with the testator dying 
intestate as to the l/9th share of Southard Parker Warner, 
the child who predeceased testator. 
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III. Excerpt from Oral Argument by Brainard H. Warner, III 

13 Now, Your Honor, to follow along our reasoning 
and the reasoning of the courts in these other cases, 

I think we have one other very convincing argument; and 
that is, I submit to Your Honor that if the court find that 
there is no cross-remainder over of the principal, if there 
is no divesting of the principal, this court must find 

14 that the testator died intestate as to the one-ninth 
share that was left to the son who predeceased him. 

In other words, the law here in the District is that those 
taking in the remainder clause of a will, which was cited 
as the George Washington University case, take as tenants 
in common, and as such there is no survivorship provision 
among them. This is dealing with the rest, residue and 
remainder, the remainder of the estate. 

Of course, the law is different if the remainder, if it is 
in a specific devise of bequest in the will, where it is picked 
up in the remainder. But in this case, the lapse in the 
case of Southard Parker Warner was in the remainder. 

If the court find that the testator’s intention wasn’t to 
make the cross-remainder over of principal as well as 
income, then the testator died intestate as to the one-ninth 
share of Southard Parker Warner. 

As Your Honor well knows, there is a long line of cases 
here in the District, and just about every jurisdiction, 
stating that the courts do not favor any construction 
which would lead to an intestacy, that it is obviously the 
intention of the testator here, as in the other cases, to 
dispose of all of his property, and the court should construe 
the will so as not to create an intestacy. 

Of course, the intestacy problem would be a very great 
one, in view of the estates that have been closed, and 

15 what have you, of the heirs that would come down. 
Where they are substantially the same people, the 

property would have to come through the estates of, for 
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example, the two children who died without issue, as well 
as the one child who died leaving issue. 

I submit to Your Honor that there is an additional 
weighted argument that the court should consider if there 
is any doubt in the court’s mind as to what the testator 
meant in this case and what the law in this jurisdiction is 
regarding that. 
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QUESTION PRESENTED 

Appellees do not concur in the questions presented by- 
appellant, and believe that the question before the Court 
is as follows: 

When the testator’s intention to provide both income 
and principal for his children and their issue is clearly 
manifested from a reading of the entire will, and when 
said will clearly divests the share of income of a child 
dying without issue but is silent as to the disposition of 
the share of principal of a child dying without issue, 
should such share of principal be similarly divested? 
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v. 

THE RIGGS NATIONAL BANK OF WASHINGTON, 

D. C., Et Al., Appellees 


Appeal from the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLEES 


COUNTER-STATEMENT OF THE CASE 

A Complaint for Construction of Will and Instructions 
to Trustee was filed by The Riggs National Bank, Wash¬ 
ington, D. C., as successor trustee under the will of 
Brainard H. Warner, Sr., deceased, to obtain the Court’s 
instructions with respect to the distribution of a trust 
estate with a book value of about $400,000.00 which had 
been created by the will. (J.A. 2) 
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The testator died domiciled in the District of Columbia 
on or about May 16, 1916, survived by his wife, Mary H. 
Warner, two sisters, Harriet D. Warner and Lucy J. 
Maynard, and eight children as follows, namely: Anna 
Parker Warner, Mary Warner Cooke, Brainard H. 
Warner, Jr., Rebecca P. Warner, Andrew Parker Warner, 
Margaret Warner Smith, Alexander Phillips Warner and 
H. Hamilton Warner. His first wife predeceased him, and 
a son, Southard Parker Warner, also predeceased him, 
unmarried and without issue. (J.A. 4) 

The testator left a will creating a residuary trust, the 
pertinent provisions of which, herein under consideration, 
are as follows: 

“ ... : in trust to manage, control, invest and re¬ 
invest the same and out of the income to pay: first, all 
expenses incidental to the proper and careful manage¬ 
ment of my estate, including the payment of all taxes 
on, and repairs to my real estate; second, to pay to my 
sisters Harriet D. Warner and Lucy J. Maynard each 
the sum of Forty (40) Dollars per month for and 
during the terms of their respective natural lives; 
third, to divide the remainder of the net income from 
this trust estate among my wife, Mary H. Warner 
and my nine children in equal shares, such payments 
to commence as soon as practicable after my decease 
and to continue for and during the term of the life of 
my said wife. On the death of my said wife, I direct 
my said trustee to divide the entire residuum of my 
estate into nine (9) equal parts paying one part 
thereof unto each of my said children. In the event 
of the death of any of said children before the decease 
of my said wife, with issue him or her surviving, then 
such issue shall take the share of its deceased parent 
in the income and on the death of my wife the share 
of the deceased parent in the principal, but if there be 
no such issue, then the share of the deceased child in 
the income shall be paid to the survivor or survivors 
of my said wife and children as the case may be, share 
and share alike until the death of my said wife, when 
the final division shall take place.’’ (J.A. 10, 11) 
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The testator’s widow, Mary H. Warner, died on the 12th 
day of July, 1954, predeceased by the testator’s two afore¬ 
said sisters and three of the testator’s children as follows 
(J.A. 4): 

(a) Brainard H. Warner, Jr., who died on Septem¬ 
ber 18, 1933, survived by three children, Rebecca 
Townsend Warner, Mary Moore Warner and Brainard 
H. Warner, III, appellees herein, all adult and now 
living. (J.A. 4) 

(b) Rebecca P. Warner, who died unmarried and 
without issue on February 26, 1942, leaving a Last 
Will and Testament under which her estate was be¬ 
queathed and devised absolutely unto her sister, Anna 
Parker Warner, an appellee herein. (J.A. 4) 

(c) Andrew Parker Warner, who died married 
and without issue February 21, 1944, leaving a Last 
Will and Testament under which he named his second 
wife, Jennie M. Warner, appellant herein, as sole 
beneficiary and devisee of the residue of his estate. 
(J.A. 4) 

Testator’s remaining five children are still surviving 
and are named herein as appellees. 

Following the death of testator’s widow, and in anticipa¬ 
tion of distribution, the successor trustee filed the afore¬ 
mentioned Complaint for Construction of Will and 
Instructions to Trustee, and named the five surviving 
children, the three issue of Brainard H. Warner, Jr., and 
the sole beneficiary and devisee of the residue of the estate 
of Andrew Parker Warner as defendants therein. 
(J.A. 2) 

Seven of the nine defendants filed answers asking the 
Court to direct the trustee to make distribution in sixths 
and the two remaining defendants, Anna Parker Warner 
and Jennie M. Warner, filed answers requesting the Court 
to construe the will. (J.A. 12-18) 

The successor trustee then filed a Motion of Complainant 
for Summary Judgment Construing Will (J.A. 18) and 


counsel for all the named defendants filed memoranda 
admitting that there was no material issue of fact and 
requesting the Court’s construction of the will. Eight of 
the defendants in their memoranda asked the Court to 
order a distribution in sixths and the remaining defendant, 
appellant, requested an eighths distribution. Seven of 
the aforementioned eight defendants took the position that 
there could not be an eighths distribution, but either a 
sixths or ninths distribution. (A.S.A. 1, 2) 

The said Motion of Complainant for Summary Judgment 
Construing Will was heard in the Court below upon the 
pleadings, memoranda and oral argument and upon two 
stipulations of fact, to wit: 

(a) That the appellant, Jennie M. Warner, was the 
second wife of the testator’s son, Andrew Parker 
Warner, and said marriage occurred during the year 
1941. (J.A. 27) 

(b) That the testator had been the first president 
of the Washington Loan & Trust Company of Wash¬ 
ington, D. C. (J.A. 27, 28) 

The Court below found as follows: 

“It appears to the Court from a reading and examina¬ 
tion of the entire will, that the testator intended to 
provide primarily both income and principal for his 
children and their issue, thereby retaining his estate 
in the blood line. This intention is manifested in the 
will where it appears that the pattern of disposition 
is first income and principal to his children, then in¬ 
come and principal to the issue of a deceased child, 
and then the divestment of the income of a child dying 
without issue. We are satisfied that the testator 
intended to divest the share of the child dying with¬ 
out issue in the principal as well as the income, and 
the proper construction is that there are cross- 
remainders both as to income and principal to 
surviving children, although the will, being ineptly 
drawn, fails to include the word ‘principal’.” 
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and therefore ordered distribution of the trust estate in 
sixths. (J.A. 24, 25) 

SUMMARY OF ARGUMENT 

I. The will of the testator manifests throughout a clear 
intention to provide for his children and issue of deceased 
children. The testator’s said intention is apparent from 
his general pattern of disposition in the trust, his repeated 
references throughout the will showing his concern for 
his children and their issue, and the absence of any interest 
shown in persons other than in his blood line. 

II. Since the testator has incompletely expressed his 
testamentary plan by failing expressly to provide for 
disposition of the share of principal of a child dying with¬ 
out issue, but has provided for a divesting of the share 
of income of said child, a divesting of said share of 
principal should be implied to complete his testamentary 
plan. 

ARGUMENT 

I. The Will of the Testator Manifests an Intent to Provide Both 
Income and Principal for His Children and Issue of De¬ 
ceased Children, Thereby Retaining His Estate in the Blood 
Line 

That the intention of the testator is of controlling and 
paramount importance in the construction of a will is so 
firmly a proposition of law as to require little or no citation. 
Indeed, it is the cardinal rule of will construction that the 
interpreter of a will should place himself in the position 
occupied by the testator when he made the will, and from 
that standpoint discover what was intended. Jewell v. 
Graham, 57 App. D.C. 391. The rule was stated by this 
Court in the case of Walker v. Thomas , 64 App. D.C. 148 
at pp. 149-150, as follows: 

“The law in this jurisdiction, as well as in all the 
states of the United States, is that the intention of 
the testator is the basic and fundamental rule in the 
construction of Wills, and the intention should be 
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determined by construction of the whole Will and not 
from detached paragraphs; and where the intention is 
apparent, it should be given effect—and this is true— 
even though to do so involves the rejection of the 
literal meaning of particular words.’* 

Despite this cardinal rule of construction, relied upon by 
the Court below in its finding, appellant has apparently 
given no consideration to the testator’s intention as 
appearing in the will as a whole, for nowhere in her brief 
does appellant discuss the testator’s intention. 

Plainly, the will of Brainard H. Warner, Sr., as a whole, 
manifests an intent to provide almost solely and wholly 
for his children and their issue. With the exception of two 
minor bequests, all specific legacies are to his children. 
The trust in question, after providing modest annuities 
for two sisters, provides that all income be distributed in 
equal shares among his widow and his children and issue 
of deceased children, with the principal, upon the death 
of the widow, to go to his nine children. In speaking of 
the “Marlborough”, an asset of his estate and this trust, 
the testator recommended that the same be not sold but 
“be retained indefinitely as an investment that the income 
therefrom may be divided among my children until such 
time as there may be no question of the advisability of 
sale.” (J.A. 11) And still later in the will, he refers to 
the fact that he is not making greater provision for his 
wife for the reason that he previously had transferred to 
her property of substantial value with the understanding 
that she devise and bequeath the same to their three 
children in apparent anticipation that his six children by 
his first marriage would receive from their mother’s estate 
a like amount, and that the shares for all children would 
be thus equalized. 

The intention of the testator to provide primarily for 
his children and their issue is also clearly manifested in 
the residuary trust under consideration, wherein, as the 


7 


Court below says, “the pattern of disposition is first 
income and principal to his children, then income and 
principal to the issue of a deceased child, and then the 
divestment of the income of a child dying without issue.” 
(J.A. 24) 

It is clear from the foregoing, and from the will as a 
whole, that the testator had a deep and primary concern 
for his children and the issue of deceased children and that 
their shares be equalized insofar as possible at all times. 
Nowhere in the will may an interest of the testator be 
found in the estates of deceased children, nor may an intent 
to provide or benefit such estates of deceased children be 
found. It is not logical to assume or to speculate that 
this testator, after insuring that income from the share 
of a child dying without issue be divested, would not intend 
similarly to divest the share or shares of principal. To 
put it in another fashion, it seems inconceivable that this 
testator, with his manifest regard for his children, intended 
to reduce, upon death of the life tenant, shares previously 
enjoyed by his children during the life tenancy. 

Appellant has taken the position that to divest the share 
of principal of a child who dies without issue is “fraught 
with real danger” since the testator may not have meant 
to divest such share. But no statement in the will can 
be found to indicate that such was not the testator’s intent. 
Nor can any statement in the will be found indicating any 
interest in deceased children’s estates. This testator 
expressly provided that income should be divested, not 
only in favor of issue of deceased children, but more im¬ 
portantly in favor of the surviving children when a child 
died without issue. Because of this manifest and con¬ 
sistent regard shown by the testator for his children, and 
no regard being shown for deceased children’s estates, 
appellees submit that a finding in appellant’s favor would 
be far more dangerous and would involve the very factors 
appellant fears—‘ * conjecture ’ ’ and ‘ ‘ a lively imagination ’ ’. 



8 


Time and again in her brief appellant passes off the 
lower Court’s ruling in this case as a “re-writing of the 
testator’s will” and the necessary insertion of a word or 
words. Appellees do not read the Court’s opinion as 
requiring either a re-writing of the testator’s will or the 
insertion of a word or words therein. To the contrary, 
the Court found that the will itself divested the share of 
a child dying without issue in principal as well as income 
because the adoption of such a construction was in accord 
with the intention of the testator. It is obvious that in 
all suits for construction of wills, the insertion of words 
or the re-writing of phrases would make the meaning, or 
at any rate a meaning, clearer, but it is equally true that 
it is not, per se, necessary either to re-write phrases or 
insert words in order to construe a will. Construction of 
a will involves an interpretation or understanding of the 
words utilized in light of the testator’s intention. The 
Court in the instant case has done no more, nor less, than 
give meaning and understanding to the words of the 
testator consistent with his intent. 

Appellant has stated that a mere glance at the will in 
question shows it to be a well drawn will, an “expertly 
drawnwill. Appellees feel that it is hardly necessary 
to point out that the clause under consideration created at 
best an ambiguity. The best evidence of this is the 
necessity for drafting this brief. And while appellant 
has described the efforts of the lower Court as a classic 
exhibition of the “bootstrap technique”, it is equally 
certain that the lower Court, which referred to the will as 
being “ineptly drawn”, recognized the ambiguity and the 
necessity for inquiring into and ascertaining the intention 
of the testator. 

Appellees w'ould like to point out that the draftsman 
of the Warner will, in certain other instances as well, was 
somewhat less than precise in saying what he intended to 
say. No questions have arisen with respect to the several 
instances hereinafter cited, but it appears to appellees that 
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questions could have arisen. Following creation of the 
trust under Item Seventh, the testator directs that income 
be utilized, first, for all expenses of management, including 
taxes and repairs to real estate, second, “to pay to my 
sisters Harriet D. Warner and Lucy J. Maynard each the 
sum of Forty (40) Dollars per month for and during the 
terms of their respective natural lives,” and, third, to 
divide the remainder among his wife and nine children, 
with directions that the trust terminate upon the death of 
his wife. It seems quite obvious that, had either or both 
of the testator’s sisters survived his wife (a situation 
that did not occur), the trustee, and perhaps this Court, 
would have been faced with an equally, if not more 
perplexing problem of construction, since the testator 
quite clearly devised and bequeathed gifts of income for 
three separate lives, while at the same time directing that 
the trust from which the gifts of income were derived 
terminate upon the death of one of the three. 

Again with respect to the trust, it would appear that 
other troublesome problems of construction could have 
arisen, but, again, did not. The draftsman has failed to 
provide expressly for disposition of the share of income 
enjoyed by the issue of a deceased child upon the death 
during the term of the trust of all of such issue. It is also 
not clear as to whether or not the issue of a deceased 
child should participate in the divested income-share of 
a child dying without issue. Nor is any provision spelled 
out to cover the situation had the testator’s wife pre¬ 
deceased him. Would the trust have come into existence, 
and by whose life would it have been measured? While 
none of the foregoing problems are before this Court or 
have arisen, they do indicate that the residuary trust under 
consideration contained other potentially troublesome and 
ambiguous language. 

Not all instances of troublesome or ambiguous language 
were confined to the residuary trust under consideration. 
For example, the instructions respecting payment of the 
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$6,000. legacies under paragraph Fifth, if not in actual 
conflict with each other, certainly give rise to potential 
questions. Was the executor’s discretion as to time of 
payment intended to apply only to children over twenty- 
one? Was it the testator’s intent that his estate should be 
held open until each $6,000. legacy could be paid? Did he 
perhaps mean at the discretion of his 4 ‘trustee” rather 
than “executor”? And in the next to last clause of his 
will, dealing with his reasons for not making further 
provision for his wife, the testator presumably meant by 
his reference to “her three children” his own three 
children by her, and presumably meant “equaling” where 
he speaks of “equalizing.” Very likely also, he intended 
or anticipated that the share each child would receive from 
his respective mother’s estate would be approximately 
equal, not merely that the total property to be left by each 
wife would be equal. It is true that these points neither 
arose nor bear on the question under consideration, but 
appellees submit that they illustrate the fact that the 
Warner will was not an expertly drawn will, but rather 
a will which raised questions throughout requiring 
examination of the testator’s intent to resolve—questions 
which a truly competent and expert draftsman would have 
avoided or provided for. 

II. The Case Law Supports Appellees' Position That the Share 
of Principal of a Child Was Divested Upon Death With¬ 
out Issue 

Since it is clear, as heretofore shown, “that the testator 
intended to provide primarily both income and principal 
for his children and their issue,” it should not be 
necessary to look further to resolve the question raised by 
this appeal. However, an examination of the cases decided, 
where substantially the same question has been presented, 
supports appellees’ position. 

In all of the cases found by the appellees, and pre¬ 
sumably by appellant, because she has cited none to the 



contrary, where there has been a divesting of the income 
share of a child dying without issue, the Court has implied 
a divesting of the share of principal when the will was 
silent thereon. In a recent decision by this Court, Hilton 
v. Kinsey, 88 App. D.C. 14, 185 F. 2d 885 (1950), a 
divesting of the share of principal was so implied and read 
into the will. 

While it is true, in Hilton v. Kinsey, as appellant points 
out in her brief on pages 8 and 9, that the Court was faced 
with an “ineptly drawn” will and had to make major 
repairs to avoid the Rule Against Perpetuities, the 
problem was strikingly similar to the one presented here 
once these repairs had been made. The ‘‘repaired” will 
(or codicil) of James H. Hilton provided for a divesting 
of income but was silent as to a divesting of the share of 
principal of a beneficiary dying without issue, and this 
Court, as a result thereof, implied a divesting or cross¬ 
remainder of the principal, following the cases of Boston 
Safe-Deposit & Trust Co. v. Coffin, 152 Mass. 95, 25 N.E. 30 
(1890); Buist v. Williams, 88 S.C. 252, 70 S.E. 817 (1911); 
Williams v. Jones, 166 N.Y. 522, 60 N.E. 240. 

In the Boston Safe Deposit & Trust Co. case, relied upon 
by this Court in the Hilton case, the same question is 
before the court in a similar factual situation. The 
testator therein, as to a portion of his estate, created a 
trust wherein he provided for a cross-provision of income 
for a beneficiary dying without issue, but the will was 
silent as to the share of principal of a beneficiary dying 
without issue. In order to carry out the testator’s in¬ 
completely expressed plan, the Court implied a cross¬ 
remainder of the principal. It was not, as appellant would 
have this Court believe, simply because the Court desired 
“to make the will harmonious.” 

Appellant in her brief has attempted to differentiate the 
Boston and Hilton cases not only on the collateral issues 
therein discussed and decided but also on the grounds 



that the Boston case was concerned with the issue of 
intestacy. On page 8 of her brief appellant implies, and 
on page 9 states that “all parties agree that there is no 
issue of intestacy” presented in the Warner will. This is 
a gross misstatement which cannot be disregarded, since 
seven of the eight appellees took the position in the Court 
below, both in their memoranda and on oral argument 
before the Court, that the question to be decided was 
whether the principal should be distributed in sixths or 
ninths, not sixths or eighths. (A.S.A. 1, 2, 3, 4) Appellees 
contended, and contend that, if the testator’s directions 
that the trustee “divide the entire residuum of my estate 
into nine (9) equal parts, paying one part thereof unto 
each of my said children” created vested remainders 
subject to divestiture only as to children dying with issue, 
the testator created by such direction a residuary legacy 
to each of his children, including his son Southard Parker 
Warner, who predeceased him without issue. Southard 
Parker Warner’s legacy, under a construction which does 
not divest the share of principal of a child dying without 
issue, would therefore lapse and, being a part of the 
residuary clause, pass as intestate property. George 
Washington University v. Riggs National Bank, 66 App. 
D.C. 389, 88 F. 2d 771 (1936). Courts in this, as in all 
jurisdictions, have consistently held that that construction 
will always be preferred which avoids intestacy. Appellees 
submit that this is an additional and compelling reason 
for finding that the remainder share of a child dying 
without issue was indeed divested. 

Appellant’s statement on page 10 of her brief, that the 
“Seventh Circuit Court of Appeals has ruled on most of 
the arguments raised in this cause in the case of DeKorwin 
v. First National Bank of Chicago , et al., 179 F. 2d 347” 
cannot be substantiated when the DeKorwin opinion is 
contrasted with the cause at hand. Initially, in the 
DeKorwin case, as the Court says on page 349, there was 
“no such clear expression of the testator’s intent as to 
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enable a court to say, without resort to precedent or rules 
of construction, that the remainders thereby created are 
contingent/* On the other hand, in the Warner will the 
testator’s intention is so clearly expressed that it is un¬ 
necessary to resort to “precedent or rules of construction.” 

Secondly, it should be observed that the DeKorwin case 
did not arise over distribution, as in the instant case. 
Indeed the trust was still in existence and the relief prayed 
for was for an accounting and appointment of a substitute 
trustee. 

Thirdly, the great concern of the DeKorwin case was to 
establish whether the remainders in question were vested 
or contingent, and the bulk of the opinion is devoted to 
this question. On page 927 of the District Court opinion 
in the DeKorwm case, 84 F. Supp. 918, the Court had this 
to say: 

*‘The foundation for this entire controversy is thus 
squarely presented: Are the gifts in remainder to 
Otto Young’s grandchildren vested or contingent 
interests?” 

Unlike Illinois, where resort had to be had to case law, 
the District of Columbia has a statute which expressly 
provides for the early vesting of estates. It has not been 
questioned by any of these appellees or by the trustee, and 
all parties have agreed, that the will of Brainard H. 
Warner created vested remainders, and that the con¬ 
troversy under consideration concerns the divesting of the 
interests in principal of children who died without issue 
during the life tenancy. 

In the DeKorwm case the testator created a trust for 
his widow and four daughters or their issue, with the 
remainder to his grandchildren, the surviving issue of any 
deceased grandchild to take the parent’s share. As 
previously pointed out, this is not the case in Brainard H. 
Warner’s will herein under consideration, for Brainard 
H. Warner went farther and specifically provided for a 
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cross-provision or divestment as to income of beneficiaries 
dying without issue. Appellant has cited, in support of 
her position, the following additional cases: American 
Security and Trust Co. v, Sullivan, 72 F. Supp. 925 (1947); 
McArthur v. Scott, 113 U.S. 340, 5 S. Ct. 652, 28 L. Ed. 1015 
(1885); Tyne v. Pyne, 81 App. D.C. 11, 154 F. 2d 297 
(1946); Plitt v. Plitt, 167 Md. 252, 173 A. 35. Each 
of these cases, and the DeKorwin case, depend upon 
wording involving beneficiaries dying with issue and make 
no reference to situations where beneficiaries die without 
issue. This is the distinction, the additional wording 
utilized by Brainard H. Warner, that makes inapplicable 
the cases cited by appellant—they simply are not in point. 
It is this same distinction—his express reference to 
beneficiaries dying without issue—which brings the 
Brainard H. Warner will in line with the rule laid down in 
the case of Boston Safe Deposit & Trust Co. v. Coffin, 
supra, and followed by this Court in the case of Hilton v. 
Kinsey, supra. 


CONCLUSION 

It is respectfully submitted that the Order appealed 
from should be affirmed. 

Respectfully submitted, 

Brainard H. Warner, III 
1010 Vermont Avenue, N.W. 
Washington 5, D. C. 

Remsen B. Ogilby 
613 Fifteenth Street, N.W. 
Washington 5, D. C. 

Ajlfred L. Bennett and 
Harvey Rosenberg 
1010 Vermont Avenue, N.W. 
Washington 5, D. C. 

Attorneys for Appellees 


IN THE 


United States Court of Appeals 

For the District of Columbia Circuit 


No. 13030 


JENNIE M. WARNER, Appellant 

S. 

THE RIGGS NATIONAL BANK OF WASHINGTON, 

D. C., Et Al., Appellees 


Appeal from the Uniled Stales District Court for the 
District of Columbia 


APPELLEES' SUPPLEMENTAL APPENDIX 


I. Excerpt from Memorandum of Mary Warner Cooke in 
Support of Motion for Summary Judgment 

Defendant Mary Warner Cooke agrees with the 
memorandum filed herein on behalf of defendants 1, 3, 5, 
6, 7 and 8 that the question to be resolved by this Court 
is not whether the estate should now be divided in sixths 
(as contended by this defendant) or eighths (as contended 
by defendant Jennie M. Warner), but whether in sixths 
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or in ninths. Upon the death of his wife, life tenant of 
the trust, the testator directed the trustee “to divide the 
entire residuum of my estate into nine (9) equal parts, 
paying one part thereof unto each of my said children.’’ 
(Emphasis supplied.) If, as contended by defendant 
Jennie M. Warner, this created vested remainders subject 
to divestiture only as to children dying with issue, the 
testator created by such words a legacy of a vested re¬ 
mainder to each of his children, including his son Southard 
Parker Warner who predeceased him without issue. 
Southard’s legacy, under such construction, lapsed and, 
being a part of the residuary clause, would, therefore, pass 
as intestate property. George Washington University v. 
Biggs National Bank, 66 App. D.C. 389, 88 F. 2d 771. It is 
Hornbook law that the Court will always prefer that con¬ 
struction of a will which will avoid intestacy. 

IL Excerpt from Memorandum of Anna Parker Warner, Mar¬ 
garet Warner Smith, H. Hamilton Warner, Rebecca Town¬ 
send Warner, Mary Moore Warner and Brainard H. 
Warner, III in Support of Motion for Summary Judgment 

Defendants Nos. 1, 3, 5, 6, 7 and 8 agree that the said 
Complainant generally states the questions that must be 
resolved by this Court in the Complaint and Motion filed 
herein, but they take exception to the statements and 
allegations that there would be an eighths distribution of 
the estate if the Court found that the share of a deceased 
child who died without issue had not been divested. The 
estate must be distributed in either ninths or sixths. 
The testator had nine children living at the time his will 
was executed. Three of these children have died without 
issue, one predeceasing the testator and two during the 
lifetime of the life tenant. Therefore, if this Court should 
find that the share of a child who predeceased the life 
tenant without issue is not divested, there would have to 
be a ninth division of the estate; with the testator dying 
intestate as to the l/9th share of Southard Parker Warner, 
the child who predeceased testator. 
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III. Excerpt from Oral Argument by Brainard H. Warner, m 

13 Now, Your Honor, to follow along our reasoning 
and the reasoning of the courts in these other cases, 

I think we have one other very convincing argument; and 
that is, I submit to Your Honor that if the court find that 
there is no cross-remainder over of the principal, if there 
is no divesting of the principal, this court must find 

14 that the testator died intestate as to the one-ninth 
share that was left to the son who predeceased him. 

In other words, the law here in the District is that those 
taking in the remainder clause of a will, which was cited 
as the George Washington University case, take as tenants 
in common, and as such there is no survivorship provision 
among them. This is dealing with the rest, residue and 
remainder, the remainder of the estate. 

Of course, the law is different if the remainder, if it is 
in a specific devise of bequest in the will, where it is picked 
up in the remainder. But in this case, the lapse in the 
case of Southard Parker Warner was in the remainder. 

If the court find that the testator’s intention wasn’t to 
make the cross-remainder over of principal as well as 
income, then the testator died intestate as to the one-ninth 
share of Southard Parker Warner. 

As Your Honor well knows, there is a long line of cases 
here in the District, and just about every jurisdiction, 
stating that the courts do not favor any construction 
which would lead to an intestacy, that it is obviously the 
intention of the testator here, as in the other cases, to 
dispose of all of his property, and the court should construe 
the will so as not to create an intestacy. 

Of course, the intestacy problem would be a very great 
one, in view of the estates that have been closed, and 

15 what have you, of the heirs that would come down. 
Where they are substantially the same people, the 

property would have to come through the estates of, for 
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example, the two children who died without issue, as well 
as the one child who died leaving issne. 

I submit to Your Honor that there is an additional 
weighted argument that the court should consider if there 
is any doubt in the court’s mind as to what the testator 
meant in this case and what the law in this jurisdiction is 
regarding that. 






